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Court of Appeals of the District of Colombia 


No. 3012. 

Central Pacific Railway Company, etc., Appellant, 

vs. 

Franklin K. Lane, etc., et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33481. 

Central Pacific Railway Company, a Corporation, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman 
Commissioner of the General Land Office, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed June 3, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33481. 

Central Pacific Railway Company, a Corporation, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman 
Commissioner of the General Land Office, Defendants. 

To the Supreme Court of the District of Columbia, holding an 
Equity Court: 6 

The plaintiff respectfully represents: 

1. That it is a body corporate, duly incorporated, organized and 
1—3012a 
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existing under and in accordance with the laws of the State of Utah; 
and brings this its bill of complaint against Franklin K. Lane, a citi¬ 
zen of the State of California, residing in the District of Columbia, 
and Clay Tallman, a citizen of the State of Nevada, and residing in 
the District aforesaid, in respect of the matters and things herein¬ 
after set forth. 

2. That, at the several times hereinafter referred to, the defend¬ 
ant. Franklin K. Lane, was, and he still is, Secretary of the Interior 
Department of the United States, and, as such, has charge of the ad¬ 
ministration of the laws of the United States relating to the public 
lands, and the administration of all land grants made by Congress 
including any portion of said public lands; and that the de- 
2 fendant, Clay Tallman, was, and he still is, Commissioner of 
the General Land Office of the United States, the latter being 
one of the branches of said Department of the Interior, having imme¬ 
diate charge of the matter of the administration of the public lands 
of the I nited States, and of land grants made by Congress, said Com¬ 
missioner acting therein under the direction, supervision and ap¬ 
proval of the Secretary of the Interior; and that each said defendant 
is sued in his official capacity as such Secretary of the Interior and 
Commissioner of the General Land Office, respectively, as hereinafter 
set forth. 


3. That, bv act of Congress, approved July 25, 1800, (14 Stat. 
239) entitled “An Act granting lands to aid in the construction of a 
railroad and telegraph line from the Central Pacific Railroad in Cali¬ 
fornia, to Portland in Oregon.’* authority was given to the California 
and Oregon Railroad Company, a corporation organized and existing 
under the laws of the State of California, to construct a railroad and 


telegraph line under certain conditions and stipulations as expressed 
in said act: and by the second section of said act a grant of land was 
made to certain corporations named in the act, including specifically 
said California and Oregon Railroad Company, said grant being 
thus: 


“And be it further enacted. That there be, and herebv is, granted 
to the said companies, their successors and assigns, for the purpose 
of aiding in the construction of said railroad and telegraph line, and 
to secure the safe and speedy transportation of the mails, troops, 
munitions of war, and public stores over the line of said railroad, 
every alternate section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per mile 
3 (ten on each side) of said railroad line; and when any of said 
alternate sections or parts of sections shall be found to have 
been granted, sold, reserved, occupied by homestead settlers, pre¬ 
empted or otherwise disposed of, other lands, designated as aforesaid, 
shall be selected by said companies in lieu thereof; under the direc¬ 
tion of the Secretary of the Interior, in alternate sections designated 
by odd numbers as aforesaid, nearest to and not more than ten miles 
beyond the limits of said first-named alternate sections; and as soon 
as the said companies, or either of them, shall file in the office of the 
Secretary of the Interior a map of the survey of said railroad, or any 
portion thereof, not less than sixty continuous miles from either 
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terminus, the Secretary of the Interior shall withdraw from sale 
public lands herein granted on each side of said railroad, so far as 
located and within the limits before specified. * * *” 

And by section four of said act, it was thus provided: 

'‘And be it further enacted, That whenever the said companies, or 
either of them, shall have twenty or more consecutive miles of any 
portion of said railroad and telegraph line ready for the service con¬ 
templated by this act. the President of the United States shall ap¬ 
point three commissioners, whose compensation shall be paid by said 
company, to examine the same, and if it shall appear that twenty 
•consecutive miles of railroad and telegraph shall have been com¬ 
pleted and equipped in all respects as required by this act, the said 
commissioners shall so report under oath to the President of the 
United States, and thereupon patents shall issue to said companies, 
or either of them, as the case may l>e, for the lands hereinbefore 
granted, to the extent of and coterminous with the completed section 
of said railroad and telegraph line as aforesaid; and from time to 
time whenever twenty or more consecutive miles of the said road 
and telegraph shall be completed and equipped as aforesaid, patents 
shall in like manner issue upon the report of the said commissioners, 
and so on until the entire railroad and telegraph authorized by this 
act shall have been constructed, and the patents of the lands herein 
granted shall have been issued.” 

And section five of said act provided in part : 

“And said railroad shall l>e and remain a public highway for the 
use of the government of the United States, free of all toll or other 
charges upon the transportation of the property or troops of the 
United States; and the same shall be transported over said road at the 
cost, charge, and expense of the corporations or companies owning or 
operating the same, when so required by the government of the 
United States.” 

4 And by section six of said act, it was provided: 

“And be it further enacted, That the said companies shall 
filer/ their assent to this act in the Department of the Interior within 
one year after the passage thereof and shall complete the first section 
of twenty miles of said railroad and telegraph within two years, and 
at least twenty miles in each year thereafter and the whole on or be¬ 
fore the first day of July, one thousand eight hundred and seventy- 
five; and the said railroad shall be of the same gague (gauge) as 
the ‘Central Pacific Railroad’ of California, and be connected there¬ 
with.” 

4. That said California and Oregon Railroad Company duly ac¬ 
cepted the grant so made to it in said act, and dulv filed its assent in 
that behalf: and, thereafter, duly constructed and completed a line 
of railroad from Roseville, California, to the California-Oregon state 
line, within the time limited therefor, (as extended by a certain fur¬ 
ther act of Congress, approved June 25, 1868, 15 Stat., 80). 

5. That said California and Oregon Railroad was fully con¬ 
structed, completed, and equipped, and accepted by the President of 
the United States, after sworn report by commissioners, as required 
by the granting act aforesaid, and each, every and all of the condi- 
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tions, stipulations and requirements of said land grant were and 
have l>een fully met and satisfied. * 

6. Plaintiff further shows that the line of railroad so constructed 
by the California and Oregon Railroad Company, as above, connected, 
at Roseville, California, with the line of railroad of the Central 
Pacific Railroad Company, of California, said last-named corpora¬ 
tion being one of the companies named in said act of July 25, 1866; 
and that, thereafter, to wit, June 28, 1870, certain articles of 

5 agreement were entered into, under and in conformity to the 
laws of the State of California, by and between said Central 

Pacific Railroad Company of California and Western Pacific Rail-* 
road Company, a California corporation, whereby said two Com¬ 
panies became amalgamated and consolidated, under the name and 
style of Central Pacific Railroad Company; that thereafter, to wit, 
on August 22, 1870, certain further articles of agreement were en¬ 
tered into, under and in conformity to the laws of the State of Cali¬ 
fornia, by and lietween said California and Oregon Railroad Com¬ 
pany and said ( ontral Pacific Railroad Company, whereby said two 
companies became amalgamated and consolidated, under the name 
Central Pacific Railroad Company; duly certified copy of such arti¬ 
cles of consolidation, thereafter, having been duly filed in the said 
General Land Office: and bv reason of all whereof, the said Central 
Pacific Railroad Company became tbe legal successor in interest of 
all the rights, titles, properties, and franchises of the corporations 
named, including the certain land grant so made to the California 
and Oregon Railroad Company, by the act of July 25, 1866, supra. 

^ Q ) n( ^ plaintiff further shows' that, subsequently, to wit, July 
2d, 1800, said Central Pacific Railroad Company executed a deed of 
conveyance to the Central Pacific Railway Company, the plaintiff 
herein of all of its rights, titles, properties, and franchises, including 
the land grant so made to the California and Oregon Railroad Com¬ 
pany, supra, whereby plaintiff company has succeeded to all of the 
rights, titles, and interest therein and thereto as so heretofore granted 
by Congress, as hereinabove set forth; and, thereafter, to wit 

6 March 8, 1900 ; (29 L, D., 589) the then Secretary of the In- 
tenor of the I nited States directed the issuance of land pat¬ 
ents in the name of plaintiff company, as such successor, as aforesaid, 
on account of the land grants made to the Central Pacific Railroad 
Company, bv the acts of Congress, approved July 1. 1862 f 12 Stats 
489), and July 2 1864. (13 Stab, 356.) and to said California and 

£Tm*aTst?2$9* y ’ y mid act ofConsress ’ w™* 1 Ju| y 

8. That. V the provisions of a certain other net of Congress ap¬ 
proved March 8. 1887 (24 Rtat.,556,) the Secretary of the Interior 
w ?f, * nti homed and directed to immediately adjust, in accordance 
with the decisions of the Supreme Court, each of the railroad land 
grants made by Congress to aid in the construction of railroads and 
heretofore unadjustedand although the fact is that the railroad of 
said California and Oregon Railroad Company, provided for in the 
granting act of July 25,1886. supra, has long since been fu 1 com 
strueted, completed, equipped and operated for a great many years, 
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with all of the incidental l>enefits to the United States, as fixed and 
provided hy said granting act, the land grant itself remains unad¬ 
justed. 

9. Plaintiff further shows that in the adjustment of the land grant 
of said California and Oregon Railroad Company, so now owned by 
plaintiff, as successor, as aforesaid, divers losses have been sustained 
of lands within the place limits of the grant, by reason and because 
of the certain prior rights and claims to individual tracts within the 
place limits, as set forth in section 0, of said act of July 25, 1866, 

supra, and hereinabove set forth; thereby making it neces- 

7 sary for plaintiff company, as such successor in interest, as 

aforesaid, from time to time, to make selections of lands 

within the limits of said indemnity grant, in order to make up 
losses so sustained of lands within the place limits of said grant; and, 
in this connection, plaintiff says that if the available indemnity 
lands shall l>e permitted to be devoted hy the Secretary of the In¬ 
terior to other purposes adverse to the grant, it will he impossible 
in large part, hereafter to make up the deficiences of losses of lands 
within the place limits of the grant. Plaintiff shows further that 
within the place, or granted, limits of said grant there is a present 
ascertained loss of several thousand acres of land, by reason of said 
land being found to have been granted, sold, reserved, occupied by 
homestead settlers, preempted, or otherwise disposed of at the date 
of location of said road opposite the lands so lost to said grant; that 
in addition to said ascertained loss there is a further known loss of 
unsegregated place lands for the reasons above stated of many hun¬ 
dred acres, and that in the further adjustment of said grant further 
losses within the place limits will almost certainly he discovered; that 
the extent of such further loss cannot be definitely, or even approxi¬ 
mately ascertained at this time. 

10. That the granting act of July 25, 1866, supra, constituted a 
contract between the T nited States, and said California and Oregon 
Railroad Company, the indemnity grant therein contained being as 
much a part of said contract itself as the primary grant therein and 
thereby made; and said granting act and contract conferred and was 
intended to confer, upon the grantee, California and Oregon Railroad 

Company, (including the plaintiff herein as its lawful suc- 

8 cessor in interest,) a substantial right to the amount of 

lands within the indemnity limits prescribed by said granting 

act, necessary to fill the loss to the grant of lands within place limits; 
and while the indemnity lands so granted by the act above men¬ 
tioned are required to be selected under the direction of the Secretary 
of the Interior, the authority of the Secretary is limited to the ex¬ 
actions found in said granting act, namely, that at the date of the in¬ 
demnity selection of any particular tract or tracts of land, tendered 
to and certified by the local land officers, there existed no adverse 
claim to or reservation of the land selected, that the land is not 
known to contain mineral of value, and that good and valid base is 
offered for the indemnity selection; no discretion or authority being 
vested in said Secretary by the provisions of said act of July 25, 
1866, supra, either to lessen, impair or defeat said indemnity grantj 
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either in whole or in part, by devoting such indemnity lands to other 
uses and purposes adverse to the grant. 

11. That, notwithstanding full performance on the part of said 
railroad grantee, as above, plaintiff is limited in its selection of in¬ 
demnity lands to such thereof as have been surveyed; that certain 
areas of said indemnity lands now otherwise available for selection 
by plaintiff remain unsurveyed, thus preventing selection thereof 
by plaintiff until after the survey thereof shall have been made and 
the official plat thereof filed in the local land office of the district 

wherein the lands are situate, when it is required to make 
9 formal presentation of its claim at such local land office 
through selection; while settlements hv individuals are per¬ 
mitted to he made upon unsurveyed lands falling within the in¬ 
demnity limits aforesaid, such settlements being given precedence 
over plaintiff's selections filed upon survey, as above. 

12. That in addition to claims of individuals initiated through set¬ 
tlement upon said indemnity lands while unsurveyed, as above, the 
land grant aforesaid has been and is being further sought to he les¬ 
sened, impaired, and defeated, in large part, by the creation of pub¬ 
lic reserves of divers kinds; and this too even in resj>ect of lands em¬ 
braced in a pending indemnity selection awaiting formal approval 
for patent, as hereinafter more fully set forth. 

13. And plaintiff shows that, on February 24, 1910, it filed its cer¬ 
tain indemnity selection list No. 28, in the local land office at Red¬ 
ding, California, serial 01007, (now Sacramento serial 05301), the 
same embracing, inter alia, the N. E. V 4 N. W. V\ S. E. % and S. V 2 
S. E. V\ of Section 5, Township 32 North. Range 9 West. Mount 
Diablo Meridian. California. assigning good, sufficient and valid 
base therefor of tracts in equal area lost to plaintiff within the pri¬ 
mary or place limits of the certain grant aforesaid, the same being 
duly specified and set forth in said list of selections, and which list of 
selections was accompanied by the fees collectible by law, and other¬ 
wise met, in every requirement, the rules and regulations of the De¬ 
partment of the Interior in respect of making and filing railroad in¬ 
demnity selection lists; and said selection was duly certified by the 
register and receiver of said local land office, under date March 5, 

1910. 


10 Plaintiff attaches hereto, and asks that the same be taken 

and considered as a part hereof, true and correct copies of the 
several certificates and vacant, unappropriated and non-mineral affi¬ 
davit filed in support of the above indemnity selection list, and. also, 
of the two certificates of the local land officers, attached thereto, certE 
fving to the sufficiency and validity of the base lands offered for the 
indemnity selection, and to the legal availability of the indemnity 
lands so selected; the same being marked exhibits A, R, C, D, and E, 
respectively. 

14. And plaintiff further states that the above described lands, so 
sought in indemnity selection bv it. are parts of an odd-numbered 
section within the limits of the indemnity grant so contained in said 
act of July 25, ISfifi, supra; and that, at the date of filing said list of 
selections in the local land office, as aforesaid, the same were vacant, 
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unoccupied, unappropriated lands, non-mineral in character, and 
free and clear of and from the claim of any j>erson whomsoever, and 
were not embraced in anv reservation theretofore made either hv the 
President of the United States, by Congress, or by any of the Execu¬ 
tive departments of the Government of the United States; and the 
tracts aforesaid were and are needed by plaintiff in partial satisfac¬ 
tion of the grant aforesaid. 

15. Plaintiff further states that, in accordance with the rules, regu¬ 
lations and practice of the Department of the Interior, said local 
land office duly transmitted said certified selection list, along with 
the monthly returns from said local land office, to the Commissioner 
of the General Land Office, for appropriate consideration and 

11 ultimate patenting of the lands embraced therein to plaintiff. 

Id. And plaintiff says that while the certain indemnity 
selection list aforesaid was so certified by the local land officers on 
March 5, 1010, and, thereupon, forwarded to the Commissioner of 
the General Land Office for appropriate action and disposition, as 
above, no action was had thereon, so far as the certain tracts aforesaid 
are concerned, when, on November *25, 1911, power-site reserve No. 
232 was ordered created and established, by Executive Order of that 
date, and. thereafter promulgated as an attempted withdrawal of the 
lands included therein bv General Land Office letter “F”, of Decem¬ 
ber 9, 1911, said Executive Order having been given and made under 
the assumed authoritv of the provisions of a certain act of Congress, 
approved June 25. 1910. (30 Stat., 347,) and which attempted 
withdrawal aforesaid included the certain tracts hereinabove de¬ 
scribed. 

That said act of Congress, approved June 25, 1910, is in words 
following, to wit: 

“Be it enacted by the Senate and House of Bepresentatives of the 
l T nited States of America in Congress assembled. That the President 
may, at any time in his discretion, temporarily withdraw from settle¬ 
ment, location, sale, or entry any of the public lands of the United 
States including the District of Alasaka and reserve the same for 
water-power sites, irrigation, classification of lands, or other public 
purposes to be specified in the orders of withdrawals, and such with¬ 
drawals or reservations shall remain in force until revoked by him 
or by an Act of Congress. 

Sec. 2. That all lands withdrawn under the provisions of this 
Act shall at all times be open to exploration, discovery, occupation, 
and purchase, under the mining laws of the United States, so far as 
the same apply to minerals other than coal, oil, gas, and phosphates; 
Provided. That the rights of any person who, at the date of any order 
of withdrawal heretofore or hereafter made, is a bona fide occupant 
or claimant of oil or gas bearing lands, and who, at such date, is in 
diligent prosecution of work leading to discovery of oil or gas, 

12 shall not be affected or impaired by such order, so long as 
such occupant or claimant shall continue in diligent prosecu¬ 
tion of said work. And provided further, That this Act shall not be 
construted as a recognition, abridgement, or enlargement of any as¬ 
serted rights or claims initiated upon any oil or gas bearing lands 
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after any withdrawal of such lands made prior to the passage of this 
Act: And provided further, That there shall he excepted from the 
force and effect of any withdrawal made under the provisions of this 
Act all lands which are. on the date of such withdrawal, embraced in 
any lawful homestead or desert-land entry theretofore made, or upon 
( t i (ttlement has been made and is at said date l>eing 

maintained and perfected pursuant to law; hut the terms of this 
proviso shall not continue to apply to any particular tract of land 
unless the entryman or settler shall continue to comply with the 
law under which the entry or settlement was made; And provided fur¬ 
ther. That hereafter no forest reserve shall he created, nor shall any 
additions 1 »e made to one heretofore created within the limits of the 
States of Oregon, Washington, Idaho, Montana, Colorado, or Wyom¬ 
ing, except hv Act of Congress. 

Sec. 8. That the Secretary of the Interior shall report all such 
withdrawals to Congress at tiie beginning of its next regular session 
after the date of the withdrawals/’ 


17. And plaintiff shows that, thereafter, and on January 16. 1915. 
the defendant. Commissioner of the General Land Office, by his 
office letter “X”, held for rejection and cancellation plaintiff’s in¬ 
demnity selection of the certain tracts aforesaid, upon the ground, 
and upon that ground only, that said tracts had been included in the 
above power-site reserve No. *28*2. of November 25, 1911; (the at¬ 
tempt to create and establish the same, however, having l>een made 
long subsequent to the indemnity selection thereof by plaintiff as 
above stated). ’ 


Said defendant. Commissioner of the General Land Office, in fur¬ 
ther support of his ruling aforesaid, cited what is known as Adminis¬ 
trative Killing, made by the defendant. Secretary of the Interior, 
July L>. 1914 (reported in 43 Land Decisions of the Department of 
the Interior, at page 293), and wherein said defendant. Secretary of 
the Interior, maintains the right, assumed to have been con- 
13 ferred by the above act of June 25, 1910, to withdraw, inter 
alia, selected railroad indemnity lands at anv time prior to 
the approval by him of such pending selections. 

18. Plaintiff duly appealed from the decision of the defendant, 
Commissioner of the General Land Office, to the defendant. Secre¬ 
tary of the Interior; assigning, as error, the following: 

In holding for cancellation the selection of said tracts because of 
power-site reserve No. 232, made by Executive Order, of November 
25, 1911, letter “F”, December 8, 1911. this under the assumed au¬ 
thority of Administrative Ruling, of July 15, 1914, (43 L. D. 293,) 
the latter being based upon the authority supposed to he found in the 
Act of Congress, of June 25, 1910. (36 Stat. 847). 

Error in holding that the company’s right to said indemnity 
lands, which was secured to it by a solemn contract between it and 
the Government, and where the railroad grantee has long since fully 
performed its part of the contract and fully earned its land grant 
can now he impaired or defeated by the Government in attempting 
to devote the lands so granted to some other purpose or u*e adverse 
and hostile to the railroad grantee. averse 
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Error in holding that the Government, by the establishment of 
power-site reserves, or otherwise however, can deprive the railroad 
grantee of its land grant, either in whole or in part. 

But plaintiff says that said Secretary, by his decision, dated March 
30 1915 (promulgated April 5, 1915), affirmed the said decision 
of the Commissioner as to the tracts mentioned; his full decision in 
respect of said tracts and of the question raised upon said appeal 
being thus: 

1 pon this appeal, it is contended that administrative ruling of 
July 15, 1914, (43 L. D. 293,) is erroneous, and that no part of the 
land in\ol\ed in said list should he canceled because included in 
power-site reserve 232, ns stated and held bv the Commissioner. 

' 1he record lias been examined, and the facts are found to be as 
stated in the Commissioner’s decision. No further discussion as to 
said administrative ruling is considered necessary. Suffice it 
14 to say that such rule is adhered to, and the decision of the 
Commissioner is allinned so far as certain portions of the land 
involved are eliminated from the railway selection list.” 

. I 9 - That plaintiff, thereupon, and within the time therefor lim¬ 
ited by the regulations and rules of practice of the Department of the 
Interior filed motion for rehearing of the certain Departmental de- 
cismn aforesaid; but the same was thereafter, on the 27th day of 
May, 191;). overruled and denied by the defendant. Secretary of the 
Interior, and the record in said case returned, or is about to be re¬ 
turned, to the defendant. Commissioner of the General Land Office 
for the purpose and with directions to make final the said decision 
adverse to p aintiff company, to finally reject plaintiff’s indemnity 
selection of the tracts aforesaid, and to close the case. 

• i!' A " d .says that it has now completely exhausted its 

rights of appeal, review, and rehearing, in said Department of the 
Interior, and in said General Land Office, in respect of its claim to 
said tracts of land, and that no further opportunity for hearing or re¬ 
view of the question aforesaid, or for the further assertion therein of 

nd^ofn t °r ald f rac 'a n f lnnd ’ 18 aff(,rded b y the regulations and 
rules of practice of said Department, or by any law or act of Congress 

in such case made and provided; and that its only remaining remedy 

I f «PP ro Pnate appeal to the courts for relief from the rulings 

aforesaid and which rulings, as plaintiff is advised by counsel and 
accordingly, so avers, are erroneous in matter of law. ’ ’ 

21. Plaintiff states that, by full construction of the railroad pro- 

II T by - th ® cartaln granting act hereinabove mentioned 
1 and otherwise fully complying with the terms, conditions’ 

and exactions thereof, the right and title to the lands em¬ 
braced in this suit has been fully earned, and that the same are 

theri! dit n ori.hil fiff’i'nTb 10 " ° f — Krant j but that ’ nevertheless, 
tne right ot plaintiff in the premises is sought to he defeated hv th* 

unauthorized and arbitrary action of the defendants, as herein afore- 

22. And plaintiff further states that if the certain action herein, 
ahoie set forth I* permitted to stand, it will deprive plaintiff of a 
valuable part of the land-grant so heretofore made byCongnss, as 
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aforesaid, and for which the United States received valuable con¬ 
sideration; will he in violation of the statutory contract accomplished 
and effected by said granting act of July 25, 1806, supra; will limit, 
and. to the extent of the tracts of land described, will defeat the will 
of Congress as expressed in said grant, and this too after the said 
grantee has jierformed, in full, the several conditions in considera¬ 
tion whereof the grant was made; and will further result in the un¬ 
lawful taking of the private property of this plaintiff for public use 
without compensation, and without the consent of plaintiff, and to 
its irreparable loss, damage, and injury, and for which plaintiff has 
no adequate remedy at law, and is otherwise remediless except in 
equity. 

Wherefore, premises considered, the plaintiff prays: 

1. That the process of this court issue directed to the defendants, 
Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, requiring them, and each of 

them, to appear and make answer unto the foregoing hill of 
16 complaint, hut not under oath, answer under oath being 
hereby expressly waived. 

2. That, upon the filing of this hill, or at such short day thereafter 
as shall he fixed by the court, a preliminary order may issue herein re¬ 
straining and enjoining, pendente lite, the defendants, their suc¬ 
cessors in office, and each, every and all persons claiming to act 
under their, or either of their, authority or control, from enforcing 
any or either of the certain rulings, holdings and decisions men¬ 
tioned and complained of in the foregoing hill of complaint, or from 
canceling or rejecting the certain indemnitv selection so heretofore 
made by plaintiff of the N. E. V 4 X. W. V 4 S. E. V 4 and S. i/ 2 S. E. 

V 4 of Section 5, Township 82 North, Range 9 West, Mount Diablo 
Meridian, California. 

8. I hat, upon final hearing, said restraining order and injunction 
may he made perpetual, and that mandatory injunction may issue 
against said defendants, commanding and requiring that each of the 
certain rulings, holdings and decisions aforesaid he vacated and set 
aside, and that the right granted and secured to plaintiff under the 
certain granting act herein aforesaid he recognized, respected and 
given its full legal force and effect, excluding from any and all con¬ 
sideration in connection with plaintiff’s indemnitv selection of the 
tracts aforesaid the certain power-site reserve referred to in the fore¬ 
going hill of complaint. 

4. And that plaintiff may have all such other and further relief 
as the nature of its case may demand and require, and asi may be 
agreeable to equity. 

CENTRAL PACIFIC RAILWAY COM¬ 
PANY, 

[seal.] By WM. F. HERRIN, President 


Attest: 

G. L. KING, Secretary. 

A. A. HOEHLING, Jr., 

A ttomey for Plaintiff. 
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17 The defendants to this bill of complaint are— 

1. Franklin K. Lane, Secretary of the Interior. 

2. Clay Tallman, Commissioner of the General Land Office. 

Exhibit A. 


Office of the Central Pacific Railway Company. 

San Francisco, California, January 15, 1910. 

I, G. I.. King, Secretary of the Central Pacific Railway Company 
successor to “The Central Pacific Railroad Company of California” 
and “The California and Oregon Railroad Company”), hereby 
certify that P>. A. McAllaster was appointed Land Commissioner of 
the said Central Pacific Railway Company, by the Board of Directs 
ors of said Company, at a meeting held on the twenty-sixth day of 
September. 1908, which appointment was made effective from the 
twenty-first day of September, 190.8, and that since that time he has 
been continuously, and is now, the Land Commissioner of the said 
Company. 

In testimony whereof, T have hereunto set my hand and affixed 
the Corporate Seal of the said Companv, this 15th day of January, 
1910. 


[Corporate Seal.] 

G. L. KING, 

Secretary of the Central Pacific Railway Company. 


18 Exhibit B. 

List of Lands in the Redding Land District,California,Selected by the 
Central Pacific Railway Company , Successor to “The California 
and Oregon Railroad Company.” 


The undersigned, the duly authorized Land Commissioner of the 
Central Pacific Railway Company (successor to “The Central Pacific 
Railroad Company of California” and “The California and Oregon 
Railroad Company”), under and by virtue of the Act of Congress, 
entitled “An Act granting lands to aid in the construction of a rail¬ 
road and telegraph line from the Central Pacific Railroad, in Cali¬ 
fornia, to Portland, in Oregon,” approved July 25, 1866, and the 
Act amendatory thereof, approved June 25, 1.868, and under and in 
pursuance of the rules and regulations prescribed by the Commis¬ 
sioner of the General Land Office, hereby makes and files the follow¬ 
ing list of selections of public lands claimed by the said Central 
Pacific Railway Company, successor to the said “The California and 
Oregon Railroad Company, as inuring to it, and to which it is en¬ 
titled, under and hv virtue of the said Act of Congress and the Act 
Amendatory thereof, and in virtue of the location of the line of route' 
of the said Railroad and Telegraph line of said California and Ore¬ 
gon Railroad Companv. 

B. A. McALLASTER, 

Land Commissioner of Central 

Pacific Railway Company . 
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19 Exhibit C. 

« 

State of California, 

City and County of San Francisco, ss: 

B. A. Me Allaster, l>eing duly sworn, deposes and says: I am the 
Land Commissioner of the Central Pacific Railway Company. The 
foregoing list of lands, which 1 hereby select, is a correct list of a por¬ 
tion of the public lands claimed by the said Central Pacific Railway 
Company (successor to “The Central Pacific Railroad Company of 
California” and “The California and Oregon Railroad Company”), 
under and by virtue of an Act of Congress entitled “An Act grant¬ 
ing land to aid in the construction of a railroad and telegraph line 
from the Central Pacific Railroad in California, to Portland, in 
Oregon.” approved July 25. ISfifi, and the Act amendatory thereof 
approved .Tune 25. 1868. The said lands are vacant, unappro¬ 
priated. are* not interdicted mineral nor reserved lands and are of 
the character contemplated bv the granting Act. lying within the 
limits of thirty (80) miles on each side of the line of route of the 
said railroad. 

B. A. Me A BLASTER. 

Subscribed and sworn to l»efore me. this 15th dav of January, 
1910. 

[notarial seal.! E. B. RYAN, 

Notary Public in and for tlic City and County 

of San Francisco , State of California. 

20 Exhibit D. 

United States Land Office. 

Sacramento, Cal., Feb. 21, 1910. 

Y e hereby certify that we have carefully examined the records in 
this office as to the lands described in Redding Indemnity List No. 
28 of the Central Pacific Railway Company, successor to “The Cali¬ 
fornia and Oregon Railroad Company,” alleged to be lost within the 
20-mile limits of its grant in the Sacramento Land District, and we 
find that each and every tract of said land in said list is within the 
20-mile limits of said grant, and has been lost to it in place as al¬ 
leged therein. 

JOHN F. ARMSTRONG, Register. 

JOHN C. TNG, Receiver . 

Exhibit E. 

United States Hand Office. 

Redding, California, March 5th, 1910. 

We hereby certify that we have carefully and critically examined 
the foregoing list of lands claimed by the Central Pacific Railway 
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Company (successor to “The Central Pacific Railroad Company of 
California” and “The California and Oregon Railroad Com- 

21 pany”), and selected by B. A. McAllaster, the duly author¬ 
ized Land Commissioner of the said Company, and have 

tested the accuracy of the same by the plats and records of this office, 
and that we find the same to he correct. 

We further certify that the lands described are surveyed, lie 
within the limits of thirty miles on each side of the line of route of 
said railroad, and that no part of the same is returned or denominated 
as mineral land, claimed as swamp land, or covered by any home¬ 
stead, pre-emption, State or other valid claim on file or of record in 
this office. 

A\ e further certify that the said Land Commissioner, has paid to 
the undersigned, the Receiver, the sum of One Hundred Twenty- 
eight ($128.00) dollars, in full payment and discharge of fees of 
Register and Receiver on said list, and that the said list has been filed 
and approved. 

C. W. LETNTNGER, Register. 

L. L. CARTER, Receiver. 

District of Columbia, ss: 

Before me, the undersigned, a Notary Public in and for the Dis¬ 
trict aforesaid, personally appeared A. A. Roehling, Jr., who, being 
by me first duly sworn, on oath, says: that he is attorney for the 
Central Pacific Railway Company, a corporation, duly created, or¬ 
ganized and existing under the laws of the State of Utah, said cor¬ 
poration l)eing the plaintiff named in the foregoing and an- 

22 nexed bill of complaint; that he has read the foregoing bill of 
complaint and is acquainted with the contents thereof, and 

that the several matters and things therein set forth and contained 
are true, as he verily believes. 

A. A. HOEHLING, Jr. 

Sul)scribed and sworn to before me, this 3d day of June A. D. 
1915. 

[seal.] RAYMOND B. DICKEY, 

Notary Public, D. C. 

Rule to Show Cause. 

Filed June 3, 1915. 

****** * 

Upon consideration of the bill of complaint herein, and upon ap¬ 
plication in that behalf made; it is, by the Court, this 3d day of 
June, A. D. 1915, ordered: 

That Franklin K. Lane, Secretary of the Interior, and Clay Tail- 
man, Commissioner of the General Land Office, defendants, show 
cause to this Court, if any they have, on Friday, the 18th day of 
June, A. I). 1915, at 10:00 oclock, A. M., why preliminary injunc¬ 
tion and restraining order should not issue as prayed in said bill of 
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complaint; provided, a copy of said l>ill and of this rule to show cause 
he served upon said defendants, respectively, on or before the 11th 
day of June, A. D. 1915. 

WALTER I. McCOY, Justice. 


23 Marshal's Return. 

Served a copy of the within rule on Franklin K. Lane and Clay 
Tallman personally June 3, 1915. 

MAURICE SPLAIN, Marshal. 

S. 


Return to Rule to Show Cause. 

Filed October 15, 1915. 

******* 

Come now the defendants in the above-entitled cause, by their at¬ 
torneys. and by way ot return to the rule to show cause why prelimi¬ 
nary injunction and restraining order should not issue as prayed in 
the hill ot complaint, say that they elect to stand upon those matters 
of law set forth in their motion to dismiss the hill herein filed. 

FRANKLIN K. LANE, 

Secretan/ of the Interior; 
CLAY TALLMAN, 

Commissioner of the General Land Office, 

By Their Attorneys, PRESTON C. WEST, 

Solicitor for ths Department of the Interior. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

24 Motion to Dismiss. 

P 1 ’ 

Filed October 15, 1915. 

******* 

Come now the defendants in the above-entitled cause, by their 
attorneys, and move to dismiss the hill herein filed; and for cause, 
show : 

1. That the plaintiff has not in or by its hill exhibited a cause for 
the relief prayed for or for any relief in equity. 

2. That as appears on the face of the bill the land selected and 
demanded by the plaintiff is public land of the United States re¬ 
served and withdrawn by order of the President of the United States 
as a power-site withdrawal made hv him pursuant to an act of Con, 
gress. 

3. That under the law said withdrawal or reservation remains in 
full force and effect until revoked by the President or by act of Con¬ 
gress; and that under the law authorizing the reservation or with¬ 
drawal of land for the purpose and in the manner in which the land 
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in controversy in this cause was withdrawn or reserv ed, Congress has 
enumerated the class of claims and those only which Congress ex¬ 
cepted from the effect of such withdrawals; and that among the ex¬ 
ceptions so enumerated, to wit, in the act of June 25, 1910, set out in 
paragraph 16 of the bill, railroad selection lists—or lands scheduled 
for selection by any railroad under any railroad land grant,—are not 
excepted. 

4. That under existing law no right to land within the indemnity 
limits of its grant vests in the plaintiff under any selection 
25 thereof made by it under the authority of any act of Con¬ 
gress, until such selection has l>een duly approved by the 
Secretary of the Interior; and that as to the land selected by the 
plaintiff as set forth in the hill herein filed, the Secretary of the In¬ 
terior by operation of the Executive order duly made hy the Presi¬ 
dent of the I nited States, withdrawing said land from settlement, 
location, sale, or entry, is, and since November 25, 1911, has been 
without any authority to approve the selection list filed hy the 
plaintiff in so far as it includes the land described in the bill afore¬ 
said. 


n. That the relief sought or anv substantial relief that, premises 
of the hill considered, the court could extend, would involve judicial 
interference with, and control of, a matter within the exclusive juris¬ 
diction of the Secretary of the Interior, and involving the exercise of 
his judgment and discretion. 

(). That legal title to the land is and remains in the United States 
and that upon the question as to whether it is now donated and with¬ 
drawn for public purposes of the United States by virtue of the Ex¬ 
ecutive order of the President or belongs to the plaintiff by some 
character of title which plaintiff may he heard to assert in a court of 
law or equity, the United States is‘entitled to he heard, is a neces- 
sary party to the suit, and has not been made a party herein, nor, 
furthermore, has it, in this behalf, consented to he sued. 

Wherefore they pray that the hill may he dismissed with their rea¬ 
sonable costs, and that they may be permitted to go hence without 
day. 


FRANKLIN K. LANE, 
Secretary of the Interior; 
CLAY TALLMAN, 

Commissioner of the General Land Office, 
26 By Their Attorneys, PRESTON C. WEST, 

Solicitor for the Department of the Interior. 

C. EDWARD WRIGHT, 

Assistant Attorney. 


Opinion. 

Filed July 24, 1916. 

******* 

The plaintiff filed a list of selections of lands within the indemnity 
limits specified in its grant to take the place of lands lost within the 
primary limits. Thereafter Congress passed the aet approved June 
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25, 1910, (36 Stat. L. 847), authorizing the withdrawal of lands for 
j>o\ver site reserves. The land in question having been withdrawn in 
pursuance of the statute, the Secretary of the Interior refused to ap¬ 
prove of plaintiff's list of selections. 

The Supreme Court said in Wisconsin IT R. Co. vs. Price County,, 
133 l . S. 496, 513, referring to opinions of attorneys general: 

‘‘The uniform language is, that no title to indemnity lands be¬ 
comes vested in any company or in the State until the selections are 
made: and they are not considered as made until they have been ap¬ 
proved. as provided by statute, by the Secretary of the Interior.” 

In Sjoli vs. Preschel, 199 U. S. 564, 565, the Court said: 

“From the numerous cases in this court relating to the al*>ve act 
of July 2, 1864, the following propositions are to be deduced: * * * 

“That no rights to lands within indemnity limits will attach in 
favor of the railroad company until after selections made by it with 
the approval of the Secretary of the Interior; 

27 “That up to the time such approval is given, lands within 

indemnity limits, although embraced by the company’s list 
of selections, are subject to be disposed of by the United States or to 
l>e settled upon and occupied under the preemption and homestead 
laws of the I nited States; * * *” 

This language was quoted with approved in Osborn vs. Froyseth, 
216 F. S. 571. 578. In Stalker vs. Oregon Short Line, 225 U. S. 
142, 149, the Court says: 

“The principle is that which has been many times applied in con¬ 
flicting claims to indemnity lands, under railroad land grants. In 
such cases the patent, when issued, is held to relate to the date of the 
filing of the railroad company’s list of selections in lieu of place lands 
lost, thereby defeating adverse rights initiated after the actual filing 
of the list of selections. The same rule has likewise l>een applied to 
lists of selections made by States to which a grant has been made sul>- 
ject to location. In both classes of oases, it has been many times 
ruled that while no vested right against the United States is ac¬ 
quired until the actual approval of the list of selections, the company 
does acquire a right to be preferred over such an intervenor. In 
other words, the [intent, when issued, relates back to the initiatory 
right, and cuts off all claimants whose rights were initiated later. 

I he question was fully reasoned out and the cases reviewed in Wey¬ 
erhaeuser vs. Iloyt, 219 U. S. 380, and we can add nothing to the 
conclusiveness of that case.” 

In view of these positive statements by the Supreme Court and 
especially because of what is said in Stalker vs. Oregon Short Line, 
supra, the Court feels constrained to hold that the bill must be dis¬ 
missed. 

On these authorities the motion to dismiss is sustained. Sene 
copy of proposed decree with two days’ notice of settlement. 

By the Court: 

WALTER I. McCOY, Justice. 
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28 Decree. 

Filed July 26, 1916. 

******* 

This cause came on to he heard on defendants’ return to the rule 
to shovy cause and upon the motion to dismiss plaintiff’s bill of 
complaint, and was argued by counsel; whereupon, on consideration 
thereof, the court having been fully advised in the premises, it is, 
this 26th day of July, 1916, 

Ordered, adjudged, and decreed, That the rule to show cause herein 
issued, be, and the same is hereby, discharged, that the motion to dis¬ 
miss be, and the same is hereby, sustained, and that the bill of com¬ 
plaint herein filed l>e, and the same hereby is, dismissed, with costs 
to the defendants to be taxed by the Clerk. 

By the Court: 

WALTER I. McCOY, Justice. 

From the foregoing decree, plaintiff prays an appeal in open 
court to the Court of Appeals, and the same is hereby allowed; and 
the appeal bond for costs is fixed at $100, or a deposit'of $50, in lieu 
thereof. 

By the Court : 

WALTER I. McCOY, Justice. 


29 Assignments of Error. 

Filed July 26, 1916. 

******* 

The appellant, Central Pacific Railway Company, a corporation, 
hereby designates the following assignments of error in the certain 
final decree of the Court, entered in the above-entitled cause July 
26, 1916, dismissing the bill of complaint filed therein by plaintiff: 

1. In failing to find and hold that a grant made by the Congress 
of the United States to aid in the construction of a railroad is not a 
gratuity but a contract; and, that by constructing the road and put¬ 
ting it in operation, the grantee performed its part of the contract 
and became entitled to performance by the Government. 

2. In failing to find and hold that as the grant of Congress was 
of a specific number of sections, it was intended that the beneficiary 
was to receive, if possible, the full amount granted. 

3. In failing to find and hold that the power of approval vested 
in the Secretary of the Interior over indemnity selections made in. 
satisfaction of a grant of Congress to aid in the construction of a 
railroad, is judicial in its nature, and for the protection of the 
Lnited States against an improper appropriation of its lands* and 
that such power cannot be arbitrarily used in diminution or to ac¬ 
complish a partial forfeiture, of the grant. 

4. In holding that no right to an odd-numbered section within the 

3—3012a 
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indemnity limits of a railroad grant, and needed in partial 

30 satisfaction of the grant, attaches upon the selection thereof, 
nor until the selection thereof has been formally approved by 

the Secretary of the Interior. 

5. In holding that lands within the indemnity limits of a railroad 
grant, actually selected by the grantee, and of the character subject 
to such selection, and needed in the partial satisfaction of the grant, 
may, nevertheless, thereafter, he withdrawn and reserved to the 
United States, and the indemnity selection thereof thereby defeated. 

0. In failing to find and hold that a withdrawal and reservation of 
lands needed in partial satisfaction of a railroad grant, already 
earned by construction of the road, amounts to a partial forfeiture of 
the grant bv Executive action. 

7. In failing to find and hold that the Act of Congress, approved 
June *25. 1010. (30 Stat. 847), authorizing the withdrawal of lands 
for power-site purposes is limited to the public lands of the United 
States: and does not include lands within the limits of a railroad in¬ 
demnity grant, to which the right of selection has attached by the 
building of a railroad, such lands being needed in partial satisfaction 
of the grant, in lieu of lands Inst to the grant within the primary or 
place limits, and where such lands have been selected by the rail¬ 
road grantee, and such selection is pending merely awaiting formal 
approval for patent at the time of the attempted withdrawal and 
reservation of such lands. 

8. In holding that the selection made by appellant, on February 
24. 1910. of the lands involved in this suit, the same being non¬ 
mineral in character, designated by odd-numbers, within the in¬ 
demnity limits of a railroad land-grant, and of the character sub¬ 
ject to such selection, and needed in partial satisfaction of the 

31 grant, is nevertheless, defeated by the attempted withdrawal 
or reservation of said lands made in its own favor by the 

I nited States, the grantor thereof, for power-site purposes. November 
25,1911. 

9. In discharging the rule to show cause and in granting defend¬ 
ants* motion to dismiss plaintiff’s hill filed for the purpose of re¬ 
straining the defendant from cancelling plaintiffs selection of lands 
needed in partial satisfaction of its grant, said lands l>eing of the 
character subject to selection under the grant. 

10. In failing to grant to plaintiff the relief prayed against the 
acts of defendants in attempted diminution and forfeiture of plain- 

ruction of the railroad as provided 

for in the granting act. 

11. Tn failing to grant the injunction prayed for by appellant, 
and in dismissing its hill of complaint. 

12. Other errors appearing on the face of the record herein 

A. A. ITOETTLTNG, .Tr., ’ 
Attorney for Appellant. 

Sendee of copy of the al>ove Assignments of Error acknowledged 
this 20 dav of July, 1910. 

C. EDWARD WRIGHT, 

Attorney for Defendants , 
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32 Designation of Record on Appeal. 

Filed .July 26, 1916. 

* * * * * * * 

To John R. Young, Esq., Clerk Supreme Court, D. C. 

Dear Sir: On hehalf of the above named Central Pacific Railway 
Company, a corporation, plaintiff and appellant 1 request that you 
will cause to he prepared the transcript of record on appeal in the 
above entitled cause; and I hereby designate the following to be in¬ 
cluded in said transcript: 

1. Rill of complaint, and all exhibits attached thereto, the same 
being marked Exhibits A, R, C, D and E. 

2. Rule to show cause. 

3. Return of defendants to rule to show cause. 

4. Motion of defendants to dismiss the hill of complaint. 

5. Opinion of Court. 

6. Decree discharging rule to show cause, and dismissing the bill 
of complaint, including endorsement thereon of appeal in open 
court and order fixing amount of appeal bond for costs. 

7. Assignments of error. 

8. Memorandum of approval and filing of bond for costs on ap¬ 
peal. 

9. This designation. 

A. A. TTOETTLTNG, Jr., 
Attorney for said Appellant. 

33 Service of copy of above designation acknowledged, this 
26 dav of July, 1916. 

C. EDWARD WRTGHT, 

A ttorney for Defendants. 

Memorandum. 

July 27, 1916.—Rond on appeal for $100 approved and filed. 


34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 33, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33481 in Equity, wherein Cen¬ 
tral Pacific Railway Company, a corporation, is Plaintiff and Frank¬ 
lin K. Lane, Secretary of the Interior, et al. are Defendants, as the 
same remains upon the files and of record in said Court, 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 
ByALF. G. BUHRMAN, 

Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
3012. Central Pacific Railway Company, etc., appellant, vs. Frank¬ 
lin K. Lane, etc., et al. Court of Appeals, District of Columbia. 
Filed Sep. 8, 1916. Henry W. Hodges, clerk. 
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No. 3012. 


CENTRAL PACIFIC RAILWAY COMPANY, a Corpora 
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vs. 


FRANKLIN K. LANE, 
CLAY TALLMAN, 


Secretary of the Interior, and 
Commissioner of tiie General 


Land Office. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This suit was filed by the Central Pacific Railway Com- 
pany, a corporation, against Franklin K. Lane, as Secre¬ 
tary of the Interior, and Clay Tallman, as Commissioner 
of the General Land Office, to enjoin said public officials 
from cancelling an indemnity selection of certain lands in 
California (90 acres in area), made and filed under the 
lin 



provisions of an act of Congress, approved July 25 1866 
(14 Stat., 239). 

R y tllat Congress made a grant of lands to aid in the 
construction of a railroad, the grant embracing two classes 
of limits: one, primary or place; and the other, indemnity, 
to supply losses sustained from the primary or place lands 
localise of some prior lawful claim or right that had attached 
thereto. 

The lands here in suit were selected by the railway com¬ 
pany February 24, 1910, under the indemnity grant, supra, 
by list duly and regularly filed in the United States local 
land office at Redding (now Sacramento), California; the 
selection was duly certified March 5, 1910, by the officers 
at said local land office, as being in all respects regular and 
in conformity to law and Departmental regulation; and 
the same, thereupon, was transmitted by them to the Gen¬ 
eral Land Office for appropriate consideration and ultimate 
patenting of the lands to said company (1L, 6). 

The list remained there pending, without any action hav¬ 
ing been taken thereon, until January 16, 1915, when the 
defendant, Commissioner of the General Land Office, held 
the same for rejection and cancellation, upon the ground, 
and upon that ground only, that the tracts embraced therein 
had been included in what is known as Power-site Reserve 
No. 232, created and established by Executive order of 
November 25, 1911, and an attempted withdrawal there¬ 
under made by said Commissioner December 9, 1911; said 
withdrawal having been made under the assumed authority 
of a certain act of Congress, approved June 25, 1910 (36 
Stat., 847), hereinafter more particularly referred to; the 
action of the Commissioner, in holding said list for rejec¬ 
tion, as above, l>eing affirmed thereafter by the defendant, 
Secretary of the Interior; all as hereinafter more partic¬ 
ularly set forth (R., 8-9). 

A chronological statement is set forth in the appendix to 
this brief, which will indicate, in concise form, the order of 
events having a material bearing herein. 





The Question. 


Stated briefly, the ultimate question involved in this 
suit presents this situation : 


The railway company contends that its right to any par¬ 
ticular tract of land within the indemnity limits of the 
grant attaches upon the selection thereof; and that the 
status of such land at the time of selection, or, as it has 
been expressed hv the Supreme Court of the United States, 
“at the moment of choice,” determines whether the select¬ 
ing company is entitled to patent therefor. In other words, 
if such indemnity lands at the time of selection he free 
from any lawful adverse claim, and he not then embraced 


within any other appropriation 


or reservation thereof there- 


or on behalf of the United States, the rail¬ 
road grantee is entitled to the lands so selected. 


1 he respondents, on the other hand, insist that, notwith¬ 
standing the fact that an indemnity selection may he abso¬ 
lutely regular, valid, and in good standing at the time tvhen 


made; nevertheless, the United States, at any time there¬ 
after prior to patent, may devote the land so selected to 


some other use and purpose adverse to the grant, and thereby 
cut out and defeat the selection. 


In stating the respective contentions herein, supra, there 
is excluded from consideration every other element than 
that above indicated (e. y., whether valid and sufficient 
base has been offered in support of the selection; whether 
the lands selected are non-mineral in character, etc.) ; and 
this for the reason that absolutely nothing else is involved 
in this case, in any way affecting the validity or integrity 
of tlie indemnity selection here in question, than the single 
question hereinabove referred to. 

While the instant case involves hut 90 acres of land, 
there is another indemnity selection list filed by appellant 
company and pending in the Interior Department, embrac¬ 
ing some 119 acres, involving the identical question here 



presented, action whereon is there suspended, under agree¬ 
ment of counsel, awaiting final decision herein; and the 
same question is involved in connection with other unad¬ 
justed railroad land-grants; likewise, it is involved in the 
case of Northern Pacific Ry. Co., Appellant, vs. Lane, Secre¬ 
tary of the Interior, No. 3013, now pending on appeal in 
this court. 

It will readily be seen that the issue herein presents a 
question of exceeding importance, not only to appellant 
company, hut to all land-grant railroads as well where 
such grants contain, .as many of them do, a provision for 
indemnity lands to supply losses sustained within primary 
or place limits. If the Secretary of the Interior may take 
away any part of the indemnity grant, he, from time to time, 
may take away other parte thereof; and, in the same manner, 
he may takeaway from the company the nnpatented portion 
of its indemnity grant in its entirety. 

The mere statement of any such power or authority in 
the Secretary of the Interior as is claimed by respondents 
herein, so violative of the contract and property rights of 
appellant, and for which it has paid full consideration to 
the Government, at once suggasts the legal improprietv 
thereof. 

The Court below sustained the contention of respondents, 
as set forth in motion to dismiss; entered final decree, dis^ 
charging the rule to show cause that had been issued, and 
dismissing the hill of complaint; and it is from that decree 
that this appeal is taken (R., 17). 

The several legal questions to he presented and discussed 
upon this appeal are thus stated in the_ 

Assignments of Error. 

1. In failing to find and hold that a grant made bv 
the Congress of the United States to aid in the con¬ 
struction of a railroad is not a gratuity hut a contract* 
and, that by constructing the road and putting it in 
operation, the grantee performed its part of the con- 
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tract and became entitled to performance by the Gov¬ 
ernment. 

2. In failing to find and hold that as the grant of 
Congress was of a specific number of sections, it was 
intended that the beneficiary was to receive, if possible, 
the full amount granted. 

3. In failing to find and hold that the power of 
approval vested in the. Secretary of the Interior over 
indemnity selections made in satisfaction of a grant 
of Congress to aid in the construction of a railroad, is 
judicial in its nature, and for the protection of the 
United States against an improper appropriation of 
its lands; and that such power cannot be arbitrarily 
used in diminution, or to accomplish a partial for¬ 
feiture, of the grant. 

4. Tn holding that no right to an odd-numbered 
section within the indemnity limits of a railroad 
grant, and needed in partial satisfaction of the grant, 
attaches upon the selection thereof, nor until the 
selection thereof has been formally approved by the 
Secretary of the Interior. 

5. In holding that lands within the indemnity 
limits of a railroad grant, actually selected by the 
grantee, and of the character subject to such selec¬ 
tion, and needed in the partial satisfaction of the 
grant, may. nevertheless, thereafter, be withdrawn 
and reserved to the United States, and the indemnity 
selection* thereof thereby defeated. 

8. Tn failing to find and bold that a withdrawal 
and reservation of lands needed in partial satisfaction 
of a railroad grant, already earned by construction 
of the road, amounts to a partial forfeiture of the 
grant by Executive action. 

7. Tn failing to find and hold that the act of 
Congress, approved June 25, 1910 (30 Stat., 847), 
authorizing the withdrawal of land« for power-site 
purposes is limited to the public Jnwds of the United 
States; and does not include lands within the limits 
of a railroad indemnitv grant. to which the right 
of selection has attached bv the building of a railroad, 
such lands being needed in partial satisfaction of the 
grant, in lieu of lands lost to the grant within the 
primary or place limits, and where such lands have 
been selected by the railroad grantee, and such selec- 


tion is pending merely awaiting formal approval for 
patent at the time of the attempted withdrawal and 
reservation of such lands. 

8. In holding that the selection made by appellant, 
on February 24, 1910, of the lands involved in this 
suit, the same being non-mineral in character, desig¬ 
nated by odd numbers, within the indemnity limits 
of a railroad land-grant, and of the character sub¬ 
ject to such selection, and needed in partial satis¬ 
faction of the grant, is nevertheless, defeated by the 
attempted withdrawal or reservation of said lands 
made in its own favor by the United States, the 
grantor thereof, for power-site purposes, November 
25, 1911. 

9. In discharging the rule to show cause and in 
granting defendants’ motion to dismiss plaintiff’s bill 
filed for the purpose of restraining the defendant from 
cancelling plaintiff’s selection of lands needed in 
partial satisfaction of its grant, said lands being of 
the character subject to selection under the grant. 

10. In failing to grant to plaintiff the relief prayed 
against the acts of defendants in attempted diminu¬ 
tion and forfeiture of plaintiff’s grant, fully earned 
bv construction of the railroad as provided for in 
the granting act. 

11. Tn failing to grant the injunction prayed for 
by appellant, and in dismissing its bill of complaint. 

12. Other errors appearing on tjie face of the 
record herein (R., 17-18). 

Before discussing the legal questions here involved, the 
provisions of the lavd-f/rnnt should he fixed in mind. 

The Land-Grant. 

By act of Congress, approved July 25, I860 (14 Stat., 
239). entitled “An act granting lands to aid in the con¬ 
struction of a railroad and telegraph line from the Central 
Pacific Railroad in California to Portland, in Oregon,” 
authority was given to the California and Oregon Railroad 
Company, a corporation organized and existing under the 
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laws of the State of California, to construct a railroad and 
telegraph line, under certain conditions and stipulations as 
expressed in said act; and by the second section of said act 
a grant of land was made to certain corporations named in 
the act, including specifically said California and Oregon 
Railroad Company, said grant being thus: 

"And be it further enacted, That there be, and 
^ hereby is, granted to the said companies, their suc¬ 
cessors and assigns, for the purpose of aiding in the 
construction of said railroad and telegraph line, and 
to secure the safe and speedy transportation of the 
mails, troops, munitions of war, and public stores 
over the line of said railroad, every alternate sec¬ 
tion of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections 
per mile (ten on each side) of said railroad line;” 
etc. 


The above is what is known as the grant of primary or 
place lands. 

Said section of the act then thus proceeded: 

“and when any of said alternate sections or parts 
of sections shall be found to have been granted, sold, 
reserved, occupied by homestead settlers, pre-empted 
or otherwise disposed of, other lands, designated as 
aforesaid, shall be selected by said companies in lieu 
thereof, under the direction of the Secretary of the 
Interior, in alternate sections designated by odd num¬ 
bers as aforesaid, nearest to and not more than ten 
miles beyond the limits of said first-named alternate 
sections; and as soon as the said companies, or either 
of them, shall file in the office of the Secretary of the 
Interior a map of the survey of said railroad, or any 
portion thereof, not less than sixty continuous miles 
from either terminus, the Secretary of the Interior 
shall withdraw from sale public lands herein granted 
on each side of said railroad, so far as located and 
within the limits before specified. * * * 

The above is what is known as the indemnity grant. 

By section four of said act, it was thus provided: 


i 
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“And be it further enacted, That whenever the 
said companies, or either of them, shall have twenty 
or more consecutive miles of any portion of said rail¬ 
road and telegraph line ready for the service con¬ 
templated by this act, the President of the United 
States shall appoint three commissioners, whose com¬ 
pensation shall he paid by said company, to examine 
the same, and if it shall appear that twenty consecu¬ 
tive miles of railroad and telegraph shall have l>een 
completed and equipped in all respects as require(^ 
by this act, the said commissioners shall so report 
under oath to the President of the United States, and 
thereupon patents shall issue to said companies, or 
either of them, as the case may be, for the lands 
hereinbefore granted, to the extent of and cotermi¬ 
nous with the completed section of said railroad and 
telegraph line as aforesaid; and from time to time 
whenever twenty or more consecutive miles of the 
said road and telegraph shall he completed and 
equipped as aforesaid, patents shall in like manner 
issue upon the report of the said commissioners, and 
so on until the entire railroad and telegraph au¬ 
thorized by this act shall have been constructed, and 
the patents of the lands herein granted shall have 
been issued.” 

Section fire of said act provided, in part: 

“And said railroad shall l>e and remain a public 
high wav for the use of the Government of the 
United States, free of all toll or other charges upon 
the transportation of the property or troops of the 
United States; and the same shall be transported 
over said road at the cost, charge, and expense of the 
corporations or companies owning or o|>erating the 
same, when so required by the government of the 
United States.” 

By section six of said act, it was provided: 

“And be it further enacted. That the said com¬ 
panies shall file their assent to this act in the De¬ 
partment of the Interior within one year after the 
passage hereof and shall complete the first section 
of twenty miles of said railroad and telegraph within 
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two years, and at least twenty miles in each year 
thereafter and the whole on or before the first day 
of July, one thousand eight hundred and seventy- 
five; and the said railroad shall be of the same gague 
(gauge) as the “Central Pacific Railroad” of Cali¬ 
fornia, and be connected therewith.” 

And bv section ten of said act, all mineral lands (other 
i-han those containing coal and iron) were excepted from 
the grant. 

Said California and Oregon Railroad Company accepted 
the grant so made to it, as above, and filed its assent in that 
behalf; and, thereafter, it duly constructed and completed 
a line of railroad from Roseville, California, to the Cali- 
fornia-Oregon Stato line, within the time limited therefor 
(as extended by a certain further act of Congress, approved 
June 25, 1808, 15 Stat., 80); and the same was accepted by 
the President of the United States, after sworn report by 
the commissioners, as required by the granting act afore¬ 
said; and each, every and all of the conditions, stipulations 
and requirements of said land-grant were and have been 
fully met and satisfied (R., 3-4). 

The line of railroad so constructed by the California and 
Oregon Railroad Company, as above, connected at Rose¬ 
ville. California, with the line of railroad of the Central 
Pacific Railroad Company of California, the last-named 
corporation being one of the companies named in said act 
of July 25, 1866. Thereafter, certain articles of agreement 
were entered into, June 23, 1870, in conformity to the law T s 
of the State of California, between said Central Pacific Rail¬ 
road Company of California and the Western Pacific Rail¬ 
road Company, a California corporation, whereby those two 
companies consolidated under the name Central Pacific 
Railroad Company; and, later on, August 22, 1870, certain 
further articles of agreement were entered into, in con- 
formitv to the laws of said State, between said Central Pa- 
cific Railroad Company and the above-named California and 

2 m 
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Oregon Railroad Company, whereby those two companies* 
bewu,,e consolidated under the name Central Pacific Rail- 
roml Company. Due evidence of the above consolidations 
was filed in the General Land Office, and said Central 
Pacific Railroad Company became tbe legal successor in 
interest of all the rights, titles, properties and franchises of 
the several corporations above named, including the certain 
land-grant made to the California and Oregon Railroad 
Company by said act of July 23, 1866, supra (R., 4). 

, Subse quently, July *20, 1899, the Central Pacific Railroad 
(company executed a deed of conveyance to the Central 
Pacific Railway Company (appellant herein), of all of its 
rights, titles, properties and franchises, including the land- 
grant so made to the California and Oregon Railroad Com¬ 
pany, supra: whereby said last-named company succeeded 
to all of the rights, titles, properties and franchises afore¬ 
said. including the land-grant so made to the California and 
Oregon Railroad Company, supra: and, on March 8. 1900, 
the then Secretary of the Interior of the United States 
directed the issuance of land patents in the name of appel¬ 
lant company, as such successor aforesaid, on account of 
the land-grants made to the Central Pacific Railroad Com¬ 
pany, by the acts of Congress approved July 1. 1862 (1*> 
Stab 489), and July 2, 1864 (13 Stat. 356), and to the 
said California and Oregon Railroad Company, by said 
act. of Congress, approved July 25, 1866 (14 Stat. 239). 
See Central Pacific Railway Company et al. (29 L. I) 589) 
(R-, 4). 

P»v the provisions of a certain other act of Congress, ap¬ 
proved March 3, 1887. (24 Stat, 556), the Secretary of the 
Interior was “authorized and directed to immediately ad¬ 
just, in accordance with the decisions of the Supreme Court, 
each of the railroad land-grants made by Congress to aid 
in the construction of railroads, and heretofore unadjusted;” 
and although the fact is that the railroad of said California 
and Oregon Railroad Company, provided for in the granting 
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act of July 25, 1866, supra, lias been fully constructed, com¬ 
pleted, equipped and operated for a great many years, with 
all of the incidental benefits to the United States, as fixed 
and provided by said granting act, the land-grant itself 
remains unadjusted (R., 4-5). 

The Indemnity Lands Selected and Involved Herein. 

In proceeding with the adjustment of the California and 
Oregon land-grant. srj)ra, it appeared, from time to time, 
that divers losses of lands had been sustained within the 
priman/ or place limits, thereby making it necessary for 
appellant to resort to the indemnity limits to make up such 
losses; and thus it was that, under the provisions of the above 
granting act, of July 25, 1866, appellant filed, in the local 
land office at Redding, California, on February 24, 1610, 
its indemnity selection list No. 28, wherein were embraced, 
inter alia, the 00 acres here in dispute; namely, the N. E. 
y 4 N. W. Vi S. E. V\ (10 acres), and the S. % S. E. % 
(80 acres) of Section 5, Township 82 North, Range 9 West, 
Mt. Diablo Meridian, California; assigning good, sufficient, 
and valid base therefor of tracts in equal area lost to appel¬ 
lant within the primary or place limits of its grant; the same 
being duly specified and set forth in said list (R., 6). 

The tracts so selected are parts of an odd-numbered sec¬ 
tion, within the limits of the indemnity grant so contained 
in the al>ove act, and at the date of filing said list of selections 
in the local land office, the same were vacant, unoccupied, 
unappropriated land, non-mineral in character, and free 
and clear of and from the claim of any person whomsoever, 
and were not embraced in any reservation theretofore made 
either by Congress, the President of the United States, or 
by any of the Executive departments of the Government of 
the United States, and the tracts were and are needed by 
appellant in partial satisfaction of the land-grant aforesaid. 
The list of selections was accompanied by the fees collectible 
by law; and appellant otherwise met, in every requirement, 
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the rules and regulations of the Interior Department in re- 
>pect of making and liling railroad indemnity selection lists, 
and the selection was duly certified by the register and re^ 
ceiver of stud local land office, March 5, 1910 (R., 6-7). 

I roceedings in the Interior Department Affecting 

Said Tracts. 

While, as above indicated, the above selection list was 
fded in the local land office, February 24. 1910, and certi¬ 
fied, March 5, 1910, and, thereupon, was duly forwarded to 
the Commissioner of the General Land Office for appropriate 
action and disposition, as above; no action was had or taken 
thereon, so far as the tracts above described are concerned, 
(such non-action being due doubtless to a press of work in 
fhe Department, and having, otherwise, no significance 
herein), when, on November 25, 1911, what is known as 
Power-Site Reserve No. 232 was created and established, by 
Executive Order of that date, and, thereafter, promulgated 
as an attempted temporary withdrawal of the lands in¬ 
cluded therein, by General Land Office letter “F,” of Decem¬ 
ber 9, 1911; and which said attempted withdrawal included 
the tracts here in suit; said Executive Order having been 
made under the assumed authority of the provisions of an 
act of Congress, approved June 25. 191 n (36 Stat 847) 

commonly referred to as the Pickett act, and hereinafter 
more particularly mentioned (R., 7). 

Subsequently, and on January 16, 1915, the Commis¬ 
sioner of the General Land Office rendered decision, hold¬ 
ing the selection of the tracts described for rejection and 
cancellation, upon the ground, and upon that ground onhj . 
that the same were included in the above Power-Site Reserve 
No. 232, and withdrawal made thereunder, as above; his 
said decision being as follows: 

“the S. % S'. E. 14 and the N. E. V 4 N. W. y 4 S. E. 

000 TV’ WCr . e incl,lded in Power-Site Reserve No. 
bv Executive Order of November 25, 1911 letter 
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“F” December 8, 1911. * * * The list, as to 
the N. E. V 4 N. W. V 4 S. E. % and the S. % S. E. 
Vi, See. 5, is hereby held for cancellation, on account 
of the power-site reserve, under administrative Ruling 
of July 15, 1914, 43 L. I)., 293, subject only to right 
of appeal to the Secretary.” (R., 8; and Appendix 
No. 3, post.) 

From such adverse holding the railway company ap¬ 
pealed to the Secretary of the Interior, with the result that 
the latter, March 30, 1915, affirmed the decision of the Com¬ 
missioner, and thus stated: 

“The record has been examined, and the facts are 
found to be as stated in the Commissioner’s decision. 
No further discussion as to said administrative ruling 
is considered necessary. Suffice it to say that such 
rule is adhered to, and the decision of the Commis¬ 
sioner is affirmed so far as certain portions of the 
land involved are eliminated from.the railway selec¬ 
tion list” (R., 9). 

Thereupon, the railway company filed with said Secretary 
a motion for rehearing of the above decision, as permitted 
by the rules of practice of the Department, but the same was 
denied May 27, 1915, the decision thereon thus stating: 

“The motion asking rehearing advances the same 
contentions as were considered in the appeal, that the 
right of the railway company to this selection was 
perfected when filed and the subsequent withdrawal 
for public uses as a power-site reserve would not 
affect the selector’s right. 

“This matter was fully considered and the Execu- 
tive order made on due consideration of contentions 
similar to this. It is sufficient that by administrative 
ruling of July 15, 1914 (43 L. D., 293), a subsequent 
withdrawal for public purposes is effective as against 
a prior selection, not approved. 

“The motion is denied” (R., 9; and Appendix No. 
5, post). 
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Tho Administrative Ruling of July 15, 1914, referred to 
in the above decisions, will be considered later on in this 
brief. Suffice to say of it for the present, that said ruling 
is one of the Department’s own decisions, and which it cited 
in support of its holding in the instant case; and it is of no 
more controlling weight than is its decision herein, if the 
latter be found to be erroneous in matter of law. 

Having thus exhausted every right of appeal, review and 
rehearing in the Department, in respect of its claim to said 
tracts of land, and no further opportunity for hearing or 
review of the question aforesaid, or for the further assertion 
therein of its claims and rights, being afforded either by the 
regulations and rules of practice of said Department, or by 
any law or act of Congress, said railway company filed its 
bill ot complaint herein for appropriate relief by injunction 
from the several rulings aforesaid; and which rulings, it is 
asserted and contended herein, are eroneous in matter of 
law (R., 1-10). • 

In order that this court may have before it for convenient 
reference the full text of said act of June 25, 1910 (36 
Stat., 847), the Administrative Ruling made by the Secre¬ 
tary thereunder, July 15, 1914 (43 L. D., 293-4), and the 
applicable parts of the several decisions aforesaid of the 
Commissioner of the General Land Office. January 16, 1915, 
and Secretary of the Interior, March 30, 1915, and May 27, 
1915 (on rehearing), the same are severally printed in an 
Appendix to this brief. 


While the legal questions involved in this appeal are 
stated in several forms in the assignments of error, supra, 
it will probably be more convenient to somewhat rearrange 
as well condense the same, which is done in the form of 
general propositions which it is deemed are supported by the 
decided cases; and which several propositions, when ap¬ 
plied to the facts in this case, it is submitted will disclose 
error in the decree below. 

Those propositions will now be presented and discussed 
in their proper relative order. 



BRIEF. 



The Statutory Contract Effected by the Act of July 

25, 1866 (14 Stat., 239). 


The act of July 25, 1866, supra, was one entitled— 

“An act granting lands to aid in the construction 
of a railroad and telegraph line from the Central 
Pacific Railroad, in California, to Portland in Ore¬ 
gon.” 

In order to develop the vast area comprised within 
the United States, Congress, long years ago, concluded that 
railroads were needed, both for governmental purposes, 
such as the transportation of the mails, troops, munitions of 
war, and public stores and property, and to open up and 
develop the public lands of the United States by individual 
settlements thereon; but the railroad construction that was 
necessarilv involved in the enterprise was of such vast 
magnitude that it was difficult to interest private capital 
therein, without aid of some kind offered by the Govern¬ 
ment. The latter owned enormous areas of undeveloped, 
unprofitable, as well inaccessible lands, but which could be 
made immensely valuable by railroad construction. 

And so the Government, through its Congress, desiring 
to promote railroad construction as above, offered, not fieel\, 
but for a consideration, to assist in the matter by a grant 
of certain odd-numbered sections of public land (retaining 
to itself the intervening even-numbered sections, the market 
value of which it at once doubled), upon condition, however, 
so far as appellant’s grant is concerned, that the railroad 
should furnish free transportation for all time of Govern¬ 
ment property and troops, as well as certain other benefits 
and privileges set forth in the granting act, supra. 
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That was the offer, and it was accepted in the manner 
prescribed, and the company thereujxm constructed and 
equipped the required railroad, and it lias ever since oper¬ 
ated the same. Furthermore, the railroad company has 
faithfully kept its part of the contract in all respects, and 
has furnished free transportation for Government property 
and troops during the long years that have followed; and, 
in addition, the United States has received and enjoyed 
all of the other benefits 'and privileges fixed and provided 
by the granting act, not to mention the incidental l>enefits 
of enormous value that resulted from the construction and 
ojieration of the railroad. 

Some idea of the value to the Government of the al>ove 
fra-transportation sendee may he gathered from the record 
in the case of Oregon & California R. R. Co. et al. vs. 

I nited States (238 U. S., 303), wherein it was shown 
that the free transportation above referred to, Roseville, 
California, to the California-Oregon State line, covering the 
years 190G to 1010. both inclusive, amounted to the sum 
of $05,562.07. The records of tlie company prior to 1900 
having been destroyed by the earthquake and fire that oc¬ 
curred in San Francisco in that year, it was not possible to 
give exact figures back of that period; but it was shown that, 
from the year 1882 to 1900, the volume of free transpor¬ 
tation covering said line was substantially in the same 
proportion and amount as that during the period 1900-1910, 
with the exception that during the year of the Spanish- 
American War. 1898, it was much heavier by reason of the 
many regiments coming through Portland to San Fran¬ 
cisco (see record in said case. vol. 5, p. 2404, and Defend¬ 
ants’ Ex. 288, vol 13, p 6835). 

Having thus fixed in mind some of the practical details 
of this land-grant contract and the consideration there¬ 
for paid and l>eing paid by appellant, it may be well to con¬ 
sider the legal aspect of the contract. 

The nature of the statutory contract between the Govern- 



17 




meat, grantor, on the one hand, and the railroad company, 
grantee, on the other, was thus well summed up by the 
Supreme Court of the United States (Mr. Justice Van 
Devanter), in the case of Burke vs. The Southern Pacific 
R. R. Co. (234 U. S., 069, 680), wherein was involved a 
railroad land-grant similar to the one here under con¬ 
sideration : 

“* * * Instead of giving a gratuitous rew T ard 

for something already done, the act made a proposal 
to the company to the effect that if the latter would 
locate, construct and put into operation a designated 
line of railroad, patents would be issued to the com¬ 
pany confirming in it the right and title to the public 
lands falling within the descriptive terms of the 
grant. The purpose was to bring about the con¬ 
struction of the road, with the resulting advantages 
to the Government and the public, and to that end 
provision was made for compensating the company, 
if it should do the work, by patenting to it the lands 
indicated. The company was at liberty to accept or 
reject the proposal. It accepted in the mode con¬ 
templated bg the act and thereby the parties were 
brought into such contractual relations that the terms 
of the proposal became obligatory on both. Menotti 
vs. Dillon. 167 U. S., 703, 721. And when, by 
constructing the road and putting it in operation, 
the company performed its part of the contract, it 
became entitled to performance by the Government. 
In other words, it earned the right to the lands de¬ 
scribed. Of course, any ambiguity or uncertainty 
in the terms employed should be resolved in favor 
of the Government, but the grant should not be 
treated as a mere gift.” (Italics by counsel.) 

Again, the same court (Mr. Chief Justice White), in 
the case of Weyerhaeuser vs. Hoyt (219 id., 380, 387), thus 
stated as to the character of a railroad indemnity grant, and 
what it w T as intended to be and is in fact and law: 

“It is beyond dispute on the face of the granting 
act of July 2, 1864, c. 217, 13 Stat., 365, 367, and 
of the joint resolution of May 31, 1870, c. 67, 16 

3 m 
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•Stat., 378, extending the indemnity limits, that it 
was the purpose of Congress in making the grant to 
confer a substantial right to land within the indem¬ 
nity limits in lieu of lands lost within the place 
lint its." (Italics by counsel.) 

Again, it was held by the same court (Mr. Justice Mc¬ 
Kenna), in the case of Oregon & California R. R. Co. vs. 
United States (238 id., 393-4), as follows ( syllabus ): 

“In construing land-grant statutes the courts can¬ 
not, even at the instance of the Government, give 
a greater sanction to them than Congress intended; 
nor can the courts give to any parties rights which 
the statutes did not confer upon them.” 

2 . 

The Rights of a Railroad Grantee as to Any Specific 
Tract Attach (a), as to Primary or Place Lands, 
i ron the Filing of Map of Definite Location, and 
{!>). as to Indemnity Lands, upon Selection. 

As already noted, the grant under which this contro¬ 
versy arises (and which is quite similar in terms to many 
other railroad land-grants made by Congress) was of lands 
within certain prescribed limits to aid in railroad construc¬ 
tion. And, as has also been indicated, the grant had a two¬ 
fold field of operation, (1) lands within primary or place 
limits and (2) lands within indemnity limits, to supply 
losses sustained in the primary or place limits brought about 
by some prior lawful claim thereto. 

The first and fundamental question that presents itself 
in connectio* v >th such land-grants is, When do the rights 
of the railroad grantee attach to any specific tract of land? 


(a) As to primary or place lands: 

There is here no difficulty or uncertainty, since it was 



long ago adjudged, and the rule of decision lias since been 
repeatedly affirmed, that the rights of the railroad grantee 
become fixed and vested, in the first instance, at the date 
of filing the map of definite location of the road opposite 
thereto. 

Thus, in the case of Van Wyck vs. Ivnevals (106 U. S., 
360, 366), decided in 1882, it was thus held: 

“When the route of the road is ‘definitely fixed, 
no parties can subsequently acquire a pre-emption 
right to any portion of the lands covered by the 
grant. * * * 

“The inquiry then arises, When is the route of the 
road to lie considered as ‘definitely fixed’ so that the 
grant attaches to the adjoining sections? 

“* * * The route must be considered as 

‘definitely fixed’ when it has ceased to be the subject 
of change at the volition of the company. Until the 
map is filed with the Secretary of the Interior the 
company is at liberty to adopt such a route as it may 
deem best, after an examination of the ground has 
disclosed the feasibility and advantages of different 
lines. Hut when a route is adopted by the company 
and a map designating it is filed with the Secretary 
of the Interior and accepted bv that officer, the route 
is established; it is, in the language of the act, ‘defi¬ 
nitely fixed,’ and cannot l>e the subject of future 
change, so as to affect the grant, except upon legisla¬ 
tive consent. No further action is required by the 
company to establish the route, ft then becomes the 
duty of the Secretary to withdraw the lands granted 
from market. Hut if he should neglect this duty, 
the neglect would not impair the rights of the com¬ 
pany, however prejudicial it might prove to others. 
Its rights are not made dependent upon the issue of 
the Secretary’s order, or upon notice of the with¬ 
drawal being given to the local land-officers.” 

And. again, in the case of Kansas Pacific Ry. Co. vs. 
Dunmeyer (113 id., 629, 634-5), decided in 1884, the same 
rule was again announced thus: 
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"For we are of opinion, that under this grant, as 
under nian\ other grants containing the same words, 
or words to the same purport, the act which fixes the 
time of definite location is the act of filing the map 
or plat of tins line in the office of the Commissioner 
of the General Land Office. 

"The necessity of having eertaintv in the act fix¬ 
ing this time is obvious. Up to that time the right 
of the company to no definite section, or part of 
section, is fixed. I ntil then many rights to the land 
ulnnor which the road finally runs may attach, which 
will he paramount to that 'of the company building 
the road. After this no such rights can attach, be¬ 
cause the right of the company becomes by that act 
vested. Tt is important, therefore, that this act fix¬ 
ing these rights shall be one which is open to in¬ 
spection. At the same time it is an act to be done by 
the company. The company makes its own pre- 
liminai \ and final surveys by its own officers. Tt 
selects for itself the precise line on which the road 
is to be built, and it is by law bound to report its 
action by filing its map with the Commissioner, or 
rather, in his office. The line is then fixed. The 
company cannot alter it so as to affect the rights of 
any other party. * * * We concede, then, that 

the filing of the map in the office of the Commis¬ 
sioner is the act by which ‘the line of the road is 
definitely fixed* under the statute. Wan Wvck vs 
Knevals, 106 U. S., 360.” 


Further citation of authority upon the proposition above 
stated is unnecessary, as the rule of decision has been 
thoroughly settled and uniformly followed both in the In¬ 
terior Department and in the courts. 

Under the phraseology of such land-grant acts there was 
no particular difficulty in fixing the exact point of time at 
which the rights of a railroad grantee should attach as to 
any specific tract of land within primary or place limits, 
because, upon the ascertainment of the limits of the grant 
by the filing of map of definite location , it thereby became 
precisely known whether such primary or place lands were 
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then free to pass to the company under the grant, and 
which thereof, if any, were then subject to some prior law¬ 
ful claim that operated to exclude them from the grant. 

(/>) .Is to indemnity lands: 

Having ascertained, by the application of the above rule 
of decision, that certain tracts were lost to the grant, the 
provisions of the indemnity grant came into play, and gave 
the railroad grantee the right to select, in lieu of the tracts 
so lost, other tracts of equal area and within certain pre¬ 
scribed limits. 

But at what point of time can it be said that the rights 
of the railroad grantee definitely attach and become fixed 
(subject only to prior lawful claims) as to any specific tract 
within the indemnity limits? That, of course, is the real 
question here involved and presented for determination. 

In developing this branch of the case, it may be useful 
to consider briefly the departmental administration of rail¬ 
road land-grants as to lands within indemnity limits and 
as the same has obtained during the years. 

The land-grant here involved, and indeed all similar rail¬ 
road land-grants made by Congress, contained a provision, 
in substance, that, upon the filing in the office of the Secre¬ 
tary of the Interior of a map of survey of the railroad, or 
of any portion thereof not less than a certain number of con¬ 
tinuous miles from either terminus (in the present act 00 
miles), said Secretary should withdraw from sale public 
lands therein granted on each side of the railroad, so far as 
located and within the limits specified. 

Acting under the supposed authority found in such land- 
grants. of the general character just stated, the Secretary of 
the Interior, from time to time, made withdrawals of lands 
within both primary and indemnity limits; this upon the 
theory that the granting acts so intended and directed. Had 
those various withdrawals remained effective as to indemnity 



lands, there would have been no difficulty in preserving to 
railroad grantees all of the lands within idcmnity limits, 
unimpaired by the initiation of adverse claims, up to the 
time when such company selected the same to supply losses. 

Many years later, however, the Interior Department reached 
the conclusion that Congress had really only intended to 
authorize the withdrawals of lands within primary limits, 
and did not intend to tie up for an indefinite period lands 
within indemnity limits; and, accordingly, on May *23, 1887, 
the then Secretary of the Interior issued a rule to the vari- 
oils railroad land grantees, requiring cause to be shown why 
the several orders of withdrawal aforesaid should not be 
severally vacated; (Atlantic and Pacific R. R. Co., G L. I). 
84. 0*2-3); with the result that they severally were vacated, 
and, thereafter, September G, 1889, a general circular was 
issued by the Department in relation to the revocation and 
restoration of the lands within the'indemnity limits of rail¬ 
road grants (G L. D. 131-133). 

It is interesting to note, however, that said circular recog¬ 
nized the prior right of an indemnity selection actually 
pending at the time of the revocation of the order of with¬ 
drawal and restoration of the land—in other words, it ex¬ 
pressly recognized that the pendency of a railroad in¬ 
demnity selection secured a prior right to the selecting com¬ 
pany. (Dinwiddie w. Florida, Arc., Ry. Co., 9 L. D. 74.) 

In passing from this part of the history of the matter it 
may he of interest to note that later on the question above 
mentioned came before the Supreme Court for review, m 
the case of Hewitt vs. Schultz (180 U. S. 139, 157); and 
that court, speaking of the later and changed construction 
placed bv the Interior Department upon railroad indemnity 
grants, to the effect that the granting acts did not authorize 
the withdrawal of indemnity lands, in advance of actual 
selection; and which last-named construction had been ad¬ 
hered to and followed for several years; and having stated 



•‘that the question before 11 s cannot l>e said to l>e free from 
doubt,” thus held: 

“These observations * * * lead to the con¬ 

clusion that if the practice of the Land Department 
could with reason he held to have been wrong, it 
cannot he held to have been so plainly or palpably 
wrong as to justify the court, after the lapse of so 
many years, in adjudging that it had misconstrued 
the act of July 2, 1864.” 

And, in the subsequent case of Southern Pacific II. R. 
Co. vs. Bell (183 id. 675, 689-90), the court adhered to 
its said former holding; and, in its opinion, suggested the 
reasons for so holding; for example, that until it has been 
ascertained that such grantee has sustained a loss within 
primary or place limits, it cannot be determined whether it 
needs any lands within the indemnity limits; and, even if 
it be ascertained that a loss has been so sustained, as above, 
the specific tract of land within the indemnity limits and 
which the railroad grantee concludes and elects to take to 
make good the loss, is incapable of identification until the 
actual selection thereof; and that it would be intolerable to 
tie up for an indefinite period lands lying within indemnity 
limits until their possible selection by the company at some 
remote period. 

Some of the railroad land-granks have been so far ad¬ 
justed by the Department that it is a present ascertained 
and determined fact that insufficient lands within in¬ 
demnity limits remain to supply losses of primary or place 
lands. 

Thus, in the grant made to the Northern Pacific R. R. 
Co., there is an ascertained deficiency in the indemnity avail¬ 
able lands within the limits to supply losses of land sus¬ 
tained within the primary limits, and that fact has been 
judicially recognized (St. Paul & Pacific R. R. Co. vs. 
Northern Pacific R. R. Co., 139 U. S. 1-19). And, again, in 
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the case of the grant made to the Oregon & California R. 
K. Co., the Commissioner of the General Land Office, bv 
letter and report submitted to the Secretary of the Interior. 
Juno 29, 1900, advised that, in the adjustment of that 
grant, the entire remaining available indemnity lands 
would leave a shortage of some 377,000 and odd acres under 


the primary grant. Hence, in cases such as those just men¬ 
tioned, it might well l»e said that all of the remaining in¬ 
demnity lands are “appropriated” for the benefit of the 
indemnity grant. 

I bat, howo\or. is not the situation of the present land- 
grant, since, >o far as it has boon adjusted, a doficiencv in 
the indemnity grant has not yet appeared; although it 
doubtle» will appear if the departmental action herein 
should be upheld. 

1 11 cas °s of this kind, therefore, it is necessary to determine 
and fix som< exact point of time at which it may properly 
be said that the rights of the railroad grant definitely attach 
to a specific tract of land within the indemnity limits of 
the grant. 


Eliminating from consideration the fact that the Interior 
Department, in its earlier administration of railroad land- 
grants, made withdrawals of lands within indemnity limits, 
a practice subsequently revoked (supra), it may be noted 
that the Interior Department has uniformly held: (1) that 
the right of a railroad grantee does not attach to any specific 
tract of land within indemnity limits until selection thereof, 
and (2) that the status of the tract at the time of such selec¬ 
tion, determines the right, or otherwise, of the grantee to 
the tract so selected. 

That rule of decision has been so frequently announced 
and followed by said Department that it will only be neces¬ 
sary to refer to a few of its decisions. 

Thus, in the case of Missouri, Kansas & Texas Ry. Co. 
v ' >aJ (10 L. D. 504) the rule was thus stated (Wllabus): 


“Prior to selection, the right to indemnity lands is 
only a float; and the right acquired by selection is de- 


pendent upon the status of the lands at date of selec¬ 
tion■, and not at date of withdrawal.” (Italics hv 
counsel.) 

Again, in the case of Southern Pacific R. R. Co. (32 id. 
51, 53-4) the following was stated: 

“Under this legislation the company was, by the 
direction or regulations of the Secretary of the In¬ 
terior, required to present at the local land office 
selections of indemnity lands, and these selections, 
when presented conformably to such direction or 
regulations, were to be entertained and noted or 
recognized on the records of the local office. When 
this was done the selections became lawful filings; 
and while, until approved and patented, they would 
remain subject to examination, and to rejection or 
cancellation where found for any reason to be un¬ 
authorized, they, like all other filings, were entitled 
to recognition and protection so long as they re¬ 
mained undisturbed upon the records.” 

In the above case, the opinion recites the earlier history of 
the Departmental administration of railroad indemnity 
grants during the period when they were protected by execu¬ 
tive withdrawal (but which practice was subsequently 
abandoned, as alx>ve explained), and the opinion continues: 

“In fact, a railroad indemnity selection, presented 
in accordance with departmental regulations and ac¬ 
cepted or recognized by the local officers, has been 
uniformly recognized by the land department as hav¬ 
ing the same segregative effect as a homestead or other 
entry made under the general land laws; and the 
proclamation reserving these lands having been 
drafted in this Department, the terms employed 
therein were evidently used with due regard to this 
uniform recognition.” (Italics by counsel.) 

So, too, in the case of Santa Fe Pacific R. R. Co. (33 
id. 101-2), it was held ( syllabus ): 

“A list of railroad indemnity selections presented 
4m 
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in accordance with departmental regulations, and ac¬ 
cepted and recognized by the local officers, has the 
same segregative effect, white pending, as a home¬ 
stead or other entrg made under the general land 
laws.’' (Italics by counsel.) 

And, finally, without further pursuing the inquiry so far 
as departmental decisions are concerned, the same rule was 
again stated, in the case of Ferguson et at. vs. Northern Pa¬ 
cific Ry. Co. (37 id. 260, 262), as follows (syllabus): 

heie at the date of selection of a tract of land bv 
a railroad company it is free from any adverse claim 
and is otherwise subject to selection, the claim of the 
company under its selection can not be defeated by 
any attempted initiation of* rights between the date 
of selection and the approval thereof by the Secretary 
of the interior in the regular course of business.” 

Having considered the uniform construction placed by the 
Interior Department upon railroad indemnity grants, it next 
becomes important to ascertain just what construction the 
Supreme Court of the I nited States has given to such grants. 

Apparently the first leading decision of that court (and 
which has since been cited many times with approval by the 
same court), wherein the question came directly under re¬ 
view, is that of Ryan vs. Central Pacific R. R. Co. (99 U. 
S., 382, 386), decided in 1878 (and which case, it may be 
interesting to note, involved the identical indemnity land- 
grant here in question). I here, the court, speaking of sec¬ 
tion two of the granting act of July 25, 1866, supra, thus 
stated: 

Under this statute, when the road was located and 
the maps were made, the right of the company to the 
odd sections first named became ipso facto fixed and 
absolute. With respect to the ‘lieu lands,’ as they 
are called, the right was only a float, and attached to 
no specific tracts until the selection was actually made 
in the manner prescribed. (Italics by counsel.) 

In other words, the Supreme Court there held that the 
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right of the railroad grantee to a specific tract of land within 
indemnity limits depends upon the status thereof at the time 
of such selection; and, as will he shown later on, that is the 
doctrine of the same court to-dav. 

It is rather interesting to note that in the brief of the then 
Attorney General of the United States, filed in the above 
Ryan case (and which is abstracted in the report of the case, 
supra), he thus contended: 

“While it is true that no title to land within the 
indemnity limits passed absolutely upon such loca¬ 
tion, it is also true that the right to acquire title to 
the alternate sections there situate was granted. Upon 
the order of withdrawal, the right of the United 
States to dispose of them ceased. The title within 
those limits is acquired by virtue not of the selection, 
hut of the grant, although that is made definite by 
the selection” (p. 385). 

i 

While it is true that, later on and in another case, the 
Supreme Court placed its disapproval upon the legality of 
withdrawals made by the Secretary of the Interior of lands 
within indemnity limits; nevertheless, the Attorney General 
very clearly indicated, supra, just what the theory of the 
United States has heretofore been in respect of the right of 
a railroad grantee to a tract of indemnity land w T hich it has 
selected, until quite recently when it conceived the idea of 
a paramount reserved right in the United States to take 
lands out of a pending fateful indemnity selection and retain 
them for its own uses and purposes. (Administrative Rul¬ 
ing, of July 15, 1914, supra and post.) 

Pausing at this point for a moment, it may be remarked 
that, notwithstanding the fact that the railroad grantee 
bought and paid for its land-grant, both primary and 
indemnity, and will continue to make further substantial 
payments for it for all time to come in the shape of free 
transportation of Government property and troops, as herein¬ 
above indicated; it is confronted with a situation in respect 
of its indemnity lands that doubtless was never contemplated 


l»v Congress when it made the grant, and certainly was not 
contemplated hy the railroad grantee when it entered into 
the statutory contract aforesaid: hut which has been brought 
about by settled rules of decision no longer open to question; 
and that situation may be thus stated: 

The railroad grantee can acquire no rights in any specific 
tract of indemnity land until actual selection thereof: and if, 
at that moment of time , some other lawful claim has attached 
thereto, or the Government itself has made some other dis¬ 
position or reservation thereof, that particular tract of in¬ 
demnity land is lost to the grantee. 

But that is not all: the railroad grantee is not permitted 
to make selection of indemnity (nor indeed of primary) 
lands until the same have been surveyed by the Government 
and a plat of the survey, duly approved, filed in the United 
States local land office (Northern Pacific R. R., 15 L. D., 8); 
nor is such grantee permitted to identify either primary or 
• ^ an ^ 1 s (tor purposes of selection) by private 
survey made by it in advance of the Government survey 
(United States vs. Montana Lumber Mfg. Co., 196 U S 
573). 

Furthermore, vast areas of the public domain within the 
limits of railroad land-grants, even at this late day, remain 
unsurveyed; and thus it is that the grantee thereof has to 
await the approved official survey thereof before it can file 
its selection lists; and that subjects the grantee to the 
further risk of loss of its indemnity lands by private set¬ 
tlement thereon made prior to survey, settlement claims 
being permitted in favor of the settler even on unsum'eyed 
lands, and thereafter the latter is given precedence over rail¬ 
road indemnity selections filed upon survey, as above. 

When to all of the above is added the claim here as¬ 
serted by respondents, namely, in the face of a pending 
lawful indemnity selection made by appellant, the tracts 
may be taken from it and reserved by the Government for 
its own uses and purposes, the real substance of the intended 
grant disappears and leaves but the shadow, and this, too. 



notwithstanding the fact that the Supreme Court has ex¬ 
pressly adjudged— 

“that it was the purpose of Congress in making the 
grant to confer a substantial right to land within the 
i n 1 tv. in lieu of lands lost within the 

place linlits. ,, 

(Weyerhauser vs. Hoyt, supra.) 

Resuming now the consideration of decisions by the Su¬ 
preme Court following the case of Ryan vs. Central Pacific 
R. R. Co., supra, in relation to railroad indemnity grants. 

The same rule stated in said Rvan case was followed 
in the case of Cedar Rapids, &c., R. R. Co. vs. Herring (110 
id., 27, 38). 

In the case of Kansas Pacific R. R. Co. vs. Atchison, Arc., 
R. R. Co. (112 id., 414) the following was stated (syl¬ 
labus) : 

“Under the act of March 3, 1863, 12 Stat., 772, 
granting lands to Kansas to aid in the construction 
of railroads, no title could be acquired in any specific 
tracts as indemnity lands until actual selection; and 
no selection could he made of lands appropriated by 
Congress to other purposes prior to the date of the 
selection. 7 ’ (Italics by counsel.) 

Again, in the case of Barney et al. vs. Winona <fe St. Peter 
R. R. Co. (117 IJ. S., 228, 232) the following was stated 
(syllabus) : 

“In the construction of land-grant acts in aid of 
railroads, ‘granted lands’ are those falling within the 
limits specially designated, the title to which attaches 
as of the date of the act of Congress, when the lands 
are located by an approved and accepted survey of 
the line of the road filefi in the Land Department; 
but ‘indemnity lands’ are lands selected in lieu of 
parcels lost by previous disposition or reservation for 
other purposes, the title to which accrues only from 
the time of their selection!' (Italics by counsel.) 
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Again, in the case of Southern Pacific R. R. Co. rs. Bell, 
supra, the court, after reviewing its prior decisions, an¬ 
nounced the result thereof as follows: 

“ 1 hat to lands within the indemnity limits, the 
company takes no title until a deficiency in the place 
limits has been ascertained and the company has 
exercised its right of selection, with perhaps some 
rare exceptions” (p. 082). 


Finally, the case of United States vs. Southern Pacific 
R. R. Co. (223 I . S'., 505, 570) is instructive as well as in¬ 
dicative that the doctrine so repeatedly announced bv that 
court is still recognized and followed. The court there 
stated: 


“What a railroad is to l>e indemnified for may he 
fixed as of the moment of the grant, hut what it may 
dect, when its right to indemnity is determined de¬ 
pends on the state of the lands selected at the moment 
of choke.'' (Italics bv counsel.) 


The foregoing authorities, to which many more might be 
added, will probably suffice to illustrate and support the 
proposition stated, namely, that the rights of a railroad 
grantee, as to any specific tract of land within indemnity 
limits, attach upon selection, or, as above expressed, “at the 
moment of choice’ ; and the status of the lands so selected, 
at that exact point of time, determines the validity or 
otherwise of the selection and of the grantee’s right and 
title thereto. 


Rut. contend the respondents, the above rule of decision 
has relation only to the rights of the selecting railroad 
grantee as against one who subsequently attempts to initiate 
and acquire rights under the general public-land laws 
and has no relation whatever to the paramount right of 
the United States to make other disposition of the lands 
so selected at any time prior to the actual approval of the 
selection list by the Secretary; until which time (so the 
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contention proceeds) the grantee company has no such 
fixed or vested right in the selected tracts as that the same 
may not he taken away from it by the Government and 
applied to other purposes adverse to the grant. 

It, therefore, becomes necessary to consider that phase 
of the question. 

3. 

Tiie Rights of the Railroad Grantee Having Lawfully 
Attached to the Tracts Here in Suit, no Power or 
Authority is Vested in the Secretary of the In¬ 
terior to Devote Such Lands to Other Purposes 
Foreign to and in Hostility with the Grant Thereof 
Made by Congress. 

For the purposes of the present case, it may he taken as 
thoroughly established by the decided cases, not only in the 
Interior Department, but in the courts as well, that the 
status of lands within the indemnity lands of railroad grants 
at the time of the selection thereof by the railroad grantee 
is the exact point of time at which it is to be determined 
whether such selected tracts are or are not excluded from 
the operation of the grant. 

Testing the indemnity selection that is here involved, 
made February 24. 1010, there can be no question but that, 
at that stage of the proceeding, it gratified in every particular 
the provisions of the grant and the rules and regulations 
adopted by the Interior Department for carrying the same 
into effect, and that, under the selection so made, appellant 
company became absolutely entitled to patent for the selected 
tracts; and, but for the routine procedure in the Depart¬ 
ment in such cases, as well, also, the press of work inci¬ 
dental to the administration of the public lands of the 
United States, these tracts doubtless would have been 
patented to the company long ago. 

It so happened, however, that while the selection was 



pending awaiting patent the tracts were included within 
he hm.us of a power-site reserve; and, ns above explained, 
tint fact alone is assigned by respondents as the sole rea¬ 
son for ignoring appellant’s rights and undertaking to de¬ 
prive it of its property, the contention in that regard being 
hat. inasmuch as the granting act requires indemnity selec- 
lons to be made “under the direction of the Secretary of 
the Interior, no right in lands so selected becomes fixed 
or vested, at least a* against the United States, until the 
Sccietan formally approves the selection, and that until 
such approval other disposition may be made of the land- 
There may Ik? eliminated from consideration herein any¬ 
thing relating to the validity of an indemnity .-election ns 
such and as to which it is conceded the Secretary may law¬ 
fully act. either in approval or rejection; for example, 
determining whether the grantee has sustained a loss of 
lands within its primary or place limits; whether the ba-e 
offered is valid and sufficient in area; whether the tract- 
sought m indemnity selection are within the indemnity 
limits of the grant ; whether the indemnity tracts are legally 
open to selection at the time thereof; whether they are 
mineral in character; whether the indemnity selection li-t 
is in the form required by the Department; whether the 
required fees have heen paid thereon, etc., ete 

All of these are matters that very properly come within 
the supervision, control, and direction of the Secretary, but 
with which we are here in no sense or way concerned.' since 
in the instant case, the indemnity selection list itself is con¬ 
ceded by respondents to have been absolutely proper and 
lawful in every essential detail and requirement, but, while 
awaiting the formal issuance of patent, the Department 
concluded to embrace the lands within a power-site reserve 

thereby undertaking to deprive the railroad grantee of its 
property. 

If the Secretary is right in his contention in this case it 
necessarily follows that railroad grantees can be deprived 
of all of their indemnity grants so far, at least, as the same 



remain unpatented, since, under the circumstances stated, 
if the absolute right of exclusion from such grant exists as 
to one tract, it exists equally its to all of the tracts within 
an indemnity grant; and thus, at last, the Secretary would 
have it within his power to deprive any railroad grantee 
of the entire remaining unpatented indemnity grant. 

The theory of the Department in this case is, and of 
course must Ik?, in support of its position herein, that an 
indemnity selection possesses no legal force or vitality, cer¬ 
tainly so far as the United States is concerned, until it is 
formally approved by the Secretary, and this for the rea¬ 
son that the selection is required to be made under the 
direction of that official. 

It is true that the granting act of July 25, 1866, supra, 
provides that these indemnity selections shall be made “under 
the direction of the Secretary of the Interior,” but (as will 
be developed later on) that simply means that that official 
is charged with the duty of determining whether a given 
selection i«J lawful at the time it is made; and, of course, 
the requirement supra clearly did not contemplate or in¬ 
tend that the Secretary should have the power to reject 
arbitrarily an indemnity selection if found to have been 
made in accordance with law. 

It may be noted that neither the granting act here under 
consideration, nor the railroad land-grant acts generally, 
require such indemnity selections to be formally “approved” 
by the Secretary of the Interior, the language being that 
such selection shall be made “under the direction of the 
Secretary of the Interior.” 

See: 

Northern Pacific grant, July 2, 1864 (13 Stat., 365). 

California & Oregon grant, July 25, 1866 (14 id., 
230). 

Southern Pacific grant. July 27, 1866 (id., 292). 

Oregon Central grant, May 4, 1870 (16 id., 94). 

Texas Pacific grant, March 3, 1871 (16 id., 573). 

5m 
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It is hardly likely that Congress, in providing that these 
indemnity selections should he made “under the direction of 
the Secretary of the Interior,” intended anything more 
than that general snpervigion with which that official is 
charged in administering the public lands of the United 

States, including as well the various land-grants made by 
Congress. 

It certainly could never have lieen contemplated or in¬ 
tended by Congress to vest in the Secretary the arbitrary 
right to accept or reject an indemnity selection otherwise 
perfectly valid and regular, since, if that were so, what was 
supposed and certainly intended by Congress to be an 
•Mate grant would be nothing more than a mere comli- 
twiial grant, dependent upon the grace of a public official 

I he Supreme Court of the United States, during the 
many years that have followed the passage of the various 
rad road land-grants made by Congress, has had frequent 
occasion to examine the incidents of the indemnity grants 
made to such companies; and very many cases have been 
decided by it wherein one or another phase of such grants 
has been considered; but in none thereof was the exact ques¬ 
tion here present involved or directly passed upon, as will 
iK? shown below. 

Some of such decisions contain expressions and state¬ 
ments that are strongly persuasive in support of the con¬ 
tentions made herein on behalf of appellant, while others 
thereof contain language upon which respondents relv in 
support of the departmental action taken herein. 

V or a clear understanding of just what has been so decided, 
and m order to aid this court in its deliberations, and in 
reaching a proper conclusion, it is but fair to set forth in 
some detail, the various decisions of said Supreme Court, and 
this regardless of whether any of such cases make for or 
against the contentions of the respective parties to this suit 
The first of such cases is that of Ryan vs. Central. Pacific 
R. R. Co., already referred to, supra, and wherein the court 


held that the rights of the railroad grantee as to indemnify 
lands— 

‘‘attached to no specific tracts until the selection was 
actually made in the manner prescribed.” 

In Grinnell vs. R. Ii. Co. (103 U. S., 730, 742), it was 
held: 

“As regards the lands to he selected in lieu of those 
lost by sale or otherwise, it may he that no valid right 
accrue^ to any particular section or part of a section 
until the selection is made and reported to the land 
office, and possibly not then until the selection is 
approved by the proper officer.” 


The Kansas Pacific R. R. vs. Atchison, Topeka & Santa 
Fe R. R. (112 Id., 414, 421), the court, speaking of a rail¬ 
road indemnity selection, stated: 

“until selection was made the title remained in the 
Government, subject to its disposal at its pleasure. 
(Italics by counsel.) 

In St. Paul & Sioux City R. R. vs. Winona* & St. Peter 
R. R. (Id., 720, 733), there was involved an overlapping 
grant to two companies; one of the companies filed its se¬ 
lection list of indemnity lands, and the other, without hav¬ 
ing filed such list, received patent; this upon the theory that 
it was entitled thereto by reason of prior construction of its 
railroad. The court, however, held ip favor of the company 
whose selection list had been filed, even though it had not 
been approved, and stated: 

“It is no answer to this to say that the Secretary 
of the Interior certified these lands to the State for the 
use of the appellant. It is manifest that he did so 
under a mistake of the law, namely, that appellant, 
having made the earlier location of its road through 
these lands, became entitled to satisfy all its demands, 
either for lieu lands or for the extended grant of 
1864. out of any odd selections within twenty miles 
of that location, without regard to its proximity to 



tlio line of the other road. A\ e have already shown 
that such is not tlie law, and this erroneous decision 
of his cannot deprive the Winona Company of rights 
tchich breame, vested by its selection of those lands." 
(Italics by counsel.) 

In Harney et at. vs. Winona & St. Peter R. R. (117 Id., 
IIS. 232), the court, speaking of lands within indemnity 
limits, thus stated: 

I he latter are those lands selected in lieu of 
parcels lost by previous disposition or reservation for 
other purposes, and the title to lrhich arrears only 
from the time of their selection" (Italics by 
counsel.) 


In Sioux City, etc., R. R. r*. Chicago. Milwaukee, etc.. 

R. R. (117 id. 406. 408), the court stated: 

“But.no title to indemnity lands was vested until 
a selection was made by which they were pointed out 
and ascertained, and the selection made approved by 
the Secretary of the Interior. Tn a ease, therefore, 
where two companies had this right of selection 
within the same limits, priority of title might be 
created by priority of selection, or some other mode 
than location of the road or priority of construc¬ 
tion.” (Italics 1 >v counsel.) 

Next is the case of Wisconsin Central R. R. Co. vs. Price 
County* (133 id. 406, 511-12). Tn view of the somewhat 
controlling effect given by the court below to the decision 
in that case, and in order that this court may appreciate the 
exact situation of fact there involved (but which is utterly 
different from the facts here present) attention is asked to 
the following full extract from the opinion in said case: 

“But. as to the remainder of the lands taxed, which 
fell within the indemnity limits, the case is dif¬ 
ferent. For such lands no title could pass to the 
company not only until the selections were made by 
the agents of the State appointed by the governor, 
hut until such selections were approved by the Sec- 



rotary of the Interior. The agent of the State made 
the selections, and they had been properly authen¬ 
ticated and forwarded to the Secretary of the In¬ 
terior. But that officer never approved of them. 
Nor can such approval he inferred from his not 
formally rejecting them. lie refused, as already 
stated, to issue to the company any patents for any 
more lands, insisting that it had already received 
over 40,000 acres too much, and he directed the 
Commissioner of the General Land Otlice to require 
the company to restore this excess to the Government. 
The approval of the Secretary was essential to the 
efficacy of the selections, and to give to the company 
any title to the lands selected. His action in that 
matter was not ministerial hut judicial. Tie was 
required to determine, in the first place, whether 
there were any deficiencies in the land granted to 
the company which were to he supplied from in¬ 
demnity lands; and. in the second place, whether the 
particular indemnity lands selected could he prop¬ 
erly taken for those deficiencies. Tn order to reach 
a proper conclusion on these two questions he had 
also to inquire and determine whether any lands in 
the place limits had been previously disposed of by 
the government, or whether any pre-emption or 
homestead rights had attached before the line of 
the road was definitely fixed. There could he no in¬ 
demnity unless a loss was established. And in de¬ 
termining whether a particular selection could he 
taken as indemnity for the losses sustained, he was 
obliged to inquire into the condition of those in¬ 
demnity lands, and determine whether or not any 
portion of them had been appropriated for any other 
purpose, and if so, what portion had been thus ap¬ 
propriated, and what portion still remained. This 
action of the Secretary was required, not merely as 
supervisory of the action of the agent of the State, 
but for the protection of the United States against 
an improper appropriation of their lands. L T ntil 
the selections were approved there were no selections 
in fact, only preliminary proceedings taken for that 
purpose; and the indemnity lands remained unaf¬ 
fected in their title. Untii then, the lands which 


be taken as indemnity were incapable of iden¬ 
tification; tlie proposed selections remained the prop¬ 
erty of the t nited States. The Government was, in¬ 
deed, under a promise to give the company in¬ 
demnity lands in lieu of what might be lost by the 
causes mentioned. I»nt such promise passed no 
title, and, until it was executed, created no legal in¬ 
terest which could be enforced in the courts. The 
doctrine, that until .selection made no title rests in 
an»/ indemnity lands, has been recognized in several 
decisions of tins court." (Italics by counsel.) 

In ( nited States vs. Missouri, Kansas A: Texas Rv. Co. 
(141 id. 3. >8, 374-5) the following was stated, speaking of 
the status of indemnity lands in railroad grants: 

“We say, prior to such selection and approval, be¬ 
cause as to lands which may legally be taken for 
purposes of indemnity the principle is firmly estab¬ 
lished that title to them does not vest in the rail¬ 
road company, for the benefit of which they are 
contingently granted, but, in the fullest legal sense, 
remains in the l nited States, until they are actually 
selected and set apart, under the direction of the 
Secretary of the Interior, speeificallv for indemnity 
purposes, ft was so held in Kansas Pacific Railroad 
r.s. Atchison Railroad (112 U. S. 414, 421) in which 
the court, referring to the above act of 1863, said in 
reference to the lands in the indemnity limits: ‘Until 
selection was made the title remained in the Govern¬ 
ment. subject to its disposal at its pleasure * * * 

The grant to Kansas, as stated, conferred only a 
right to select lands beyond ten miles from the de¬ 
fendant’s road, upon certain contingencies. Jt gave 
no title to indemnity lands in advance of their selec¬ 
tion.' ” (Italics by counsel.) 

In the above case, the court held, in substance, that the 
even-numbered sections within the 'place limits of the grant 
made bv Congress to the Union Pacific Railroad, by the acts 
of July 1, 1862, and July 2, 1864, were reserved by the United 
States and made subject only under the pre-emption and 
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nomestead laws, at the double minimum price of $2.50 per 
acre; and, for that reason it was held that such even-num¬ 
bered sections were not open to indemnity selection under 
a later grant made to the Missouri, Kansas & Texas Railway 
Company. 

It is, therefore, apparent that what was said by the court 
in its opinion, supra, in the way of general statement, must 
he read in the light of the facts there present and the real 
question involved and decided. 

In New Orleans Pacific Ry. Co. vs. Parker (143 id. 42, 
57-8), it was stated: 

“As to lands within the indemnity limits, it has 
always been held that no title is acquired until the 
specific parcels have been selected by the grantee, 
and approved by the Secretary of the Interior.” 

In Hewitt vs. Schultz (180 id. 139) the court considered 
at length the various decisions of the Interior Department 
showing the construction placed by that department upon 
railroad land-grants; and, among other things, thus held 
(syIIalms) : 

“until a valid selection by the grantee was made 
from the lands within the indemnity limits, they 
were entirely open to disposition by the United 
States, or to appropriation under the laws of the 
United States for the disposition of the public lands.” 
(Italics by counsel.) 

Next came the case of Clark vs. ITerington (18b ul. 20b- 
209). That was a suit for damage for breach of covenant 
of warranty of an even-numbered section of land within the 
place limits of the grant made to the Union Pacific Rail¬ 
road, by the acts of 18b2 and 18b4, supra; said tract having 
been purchased by Clark from the Missouri, Kansas & Texas 
Ry. Co., and which tract the latter had selected on account 
of its indemnity grant; its selection thereof having been ap- 
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proved, although the approval thereof was subsequently va¬ 
cated. 1 hrough mesne conveyance, Ilerington acquired 
the property, hut was later ejected by one Cox, to whom the 
Government subsequently issued patent under the settle¬ 
ment laws; and the above suit followed. The Supreme 
Court, in the case of United States vs. Missouri, Kansas & 
Texas Rv. Co. (supra) had already decided that the even- 
numbered sections within the place limits of the Union 
Pacific grant, supra, were not open to selection under the 
indemnity grant to said Missouri, Kansas & Texas Rv. Co., 
and that such sections were reserved by the United States 
for entry only under the pre-emption and homestead laws, 
at double minimum price; and, hence not being open to 
indemnity selection the selection thereof was unavailing. 

It was under that state of facts, and in a litigation that 
involved only the question stated, and which had already 
been determined by the court in its decision in a prior case, 
that the court thus stated: 


Tt is familiar law that no title to indemnity lands 
is vested until an approved selection has been made, 
and that up to such time Congress has full power to 
deal with lands in the indemnity limits as it sees fit. 
As said in Kansas Pacific Pail road vs. Atchison Rail- 
road, 11- I . S., 414, 421: ‘Until selection was made 
the title remained in the Government, subject to its 
disposal at its pleasure. ” (Citing cases.) 

The real point in the above ease is that the tract there in 
question having been reserved by the United States it was 
not open to indemnity selection by the railway company. 
The matter of approval of the selection by the Secretary 
played no important part in the case, indeed there had been 
an approval of the indemnity selection, but it was after¬ 
wards withdrawn. 


In Oregon & California R. R. vs. U. S. (189 id., 103, 113), 
the following w^as stated: 
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“Having regard to the adjudged cases, it is to be 
taken as established that, unless otherwise expressly 
declared by Congress, no right of the railroad com¬ 
pany attaches or can attach to specific lands within 
indemnity limits until there is a selection under the 
direction or with the approval of the Secretary.” 

I 

Pausing here for a moment, it will be observed that, in 
the decisions above noted, the court sometimes used the ex¬ 
pression “selection”; sometimes it spoke of a “selection under 
the direction of the Secretary”; and, again, it referred to a 
“selection with the approval of the Secretary”; but, when 
those decisions are carefully analyzed, it will be seen that 
the court fixed upon the status of the lands at the time of 
indemnity selection as determining whether the railroad 
rights attached thereto; and when it added the words “under 


the direction," or “with 


the approval" of the Secretary, as 


it did in some of such cases, it was in recognition of the right 


of the Secretary (and which is not here controverted), to 
ascertain and determine whether the selection itself was law¬ 
ful at the time it was made. Nothing is found in any of the 
above cases recognizing, in the slightest degree, any arbitrary 
or discretionary right in the Secretary to reject an indemnity 
selection list that was lawful at the time it was made; and in 
the instant case it is conceded that the indemnity selection 
was lawful at the time it was made and at all times there¬ 
after (R., 6-7). 

Furthermore, the cases above referred to involved con¬ 
flicting claims between a railroad grantee and a prior or 
subsequent settler or entryman, or controversies growing out 
of conflicting railroad grants; none of them involved the 
determination of the question here present, where respond¬ 
ents claim the right to ignore and defeat a pending in¬ 
demnity selection, rights under which had attached in favor 
of the selecting company, and which selection was absolutely 
lawful at the time it was made. 

The underlying thought, as well expression, in all of the 
above cases is, that no legal right, on the part of the railroad 
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grantee, is initiated or attaches until the filing of an in¬ 
demnity selection list; and that, at that point, the Secretary 
.s charged with duties that are referred to in the case of 
U ..s-ons," Gentral R. R. r*. Price County, sujyra, and which 
are quas-judicial in their nature; hut that barring such 
mat (ere (none of which arc here present), and if die in 
lemmty selection list he regular, lawful and valid at the time 
t is made as it here was and is), the mere matter of its ap- 
roxal by the Secretary is ministerial, involving no reserved 
discretion m that official to reject the selection and devote 

adveree to th T T" pUn,We ’ '* U P ri ™<* or public, 
adverse to the railroad ^rant. 1 

H is rather evident, however, that the general language 

the s'" T" e i f • 16 fnSCS ’ *" pra ’ in ros f ,<K t of «" approval by 
the Secretary being a prerequisite to the fixing or vesting of 

rt, m 190.>, into the ruling announced in the case of 
•VI, r, Dreschel (199 ,V/.. 504, 508-9). There, a ble 

t( die 6 " ? Wa " perm,t,ed - fol,owe d by the issuance of patent 
° I,C ;' nlr V n;m ; bice of a perfectly lawful P Lun,, 

a road indemnity selection of the same lands, but which 
utter had not been acted upon, either favorably or unfavor- 
a • * In that case the court stated: 

The company’s unapproved selections did not 
therefore. stand in the way of the lands Wng £ 

< upiesl and entered under the homestead laws. The 
mere filing of its lists of selections of indemnity lands 
did not have the effect to exclude them from oc¬ 
cupancy under the pre-emption or homestead laws 
On the contrary, notwithstanding the filing of such 
ista, they remained open, as liefore. to settlement or 
occupancy under those laws, until the selections were 
formally approved by the Secretary of the Interior 
and the lands withdrawn from settlement o? sale 
ao such approval ever occurred.” 

The doctrine so announced, ns above, would have so revo- 
hit ionized the Departmental administration of these rail- 
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road land-grants, if followed literally, that, shortly after the 
decision was promulgated, the Secretary of the Interior re¬ 
quested the opinion of the Attorney General of the United 
States as to whether the broad lines of the decision should 
he followed by him, or whether the decision should be 
limited in application to cases of the character there con¬ 
sidered; and the Attorney General replied that the decision 
should only be applied to cases involving a state of facts 
similar to those before the court in said case (25 Ops. Attv. 
Gen., G32). 

(Notr.— Tt was under the authority of the above 
opinion of the Attorney General that the Interior 
Department, notwithstanding the decision in the 
Sjoli-Drcschel case, supra, adhered to its former uni¬ 
form construction as to the rights of a railroad grantee 
secured by filing an indemnity selection list, as will 
be seen from its decision in the case of Ferguson et 
af. vs. Northern Pacific Railway Company et al., 
supra, rendered November 20, 1908.) 

There subsequently came before the Supreme Court the 
case of Weyerhaeuser vs. Ilovt (219 id., 380, 387-8), decided 
in 1910. In that case, the Northern Pacific Ry. Co. had 
tiled an indemnity selection list covering certain lands; there¬ 
after. one Jones applied to purchase the same lands under the 
timber and stone act, made his final proof, paid the required 
purchase money, and received receipt from the local land 
office. Subsequently, however, the Secretary of the Interior 
approved said railroad indemnity selection list and issued 
patent to it, and the company conveyed the lands to Weyer¬ 
haeuser. Jones assigned his rights to Ilovt, and contro- 
versv then arose between Weverhaeuser and Ilovt as to 

«/ %j 

their respective rights. The United States Circuit Court of 
Appeals (regarding the above Sjoli-Dreschel case as authorita¬ 
tive and controlling) decided against the grantee of the rail¬ 
way company; and thus it was that the Supreme Court was 
called upon to review its said former decision and to de¬ 
termine whether it was applicable along the broad lines as 



*> therein announced. The Supreme Court, in an ex- 
hilUS lve °l ,1 1 mon b .v Mr. Chief Justice White, reached the 

was'stated': " ,C h ” d c,Ted ’ an<1 thc following 

act of 'in!' V'"is r i' v 1" 1 *o o [ 1 the face of the granting 
, ' ‘l 1 : h y> 2 - , Vi4 . 217, 13 Stat., 365, 367 and of 
the joint resolution of May 31, 1S70, c . 67. 16 Stat 

• . extending the indemnity limits, that it was the 
pur,;;.se o Congress in making the grant to confer 

limh^in" ic T fY i° i ,nnd " ithin the indemnity 

* * * ™ of an ' ls ! V st W1 . tl 1 , 'n the place limits. 

I he right to select within indemnity limits 

werc’lofTl/" rq t' e J nnds granted in place which 

from he ?• ra,l r;'. d com I 1anv Valise removed 
from the operation of the grant of lands in place bv 

iW°lef f " lc ;, ex '«tcnce of the rights of others originat- 
before the definite location of the road. The 
right to select within indemnity limits excluded lands 
to n Inch rights ol others had attached before the selec- 

when „ d n le 'i Ce , s ; nl Pl.V. required that the selection 
hen made should not include lands which at that 
time were subject to thc rights of others. The re¬ 
quirement of approval by the Secretan/ consennenthi 
reposed on that official the duty of determining 
u nether the selections were lawful at the time then 
were made, which is inconsistent with the theory that 
any one could appropriate the selected land pending 
action of the Secretary.” (Italics by counsel.) 

The above decision put at rest, once and for all, any 
further question as to the rights secured by a lawful in¬ 
demnity selection; as well, also, gave express definition to 
and construction of the requirement that such selection must 

lie made “under the direction” of the Secretary, or subject 
to his approval. 


\\ ith nil due respect to the learned justice below who de- 
cided the instant case, it is submitted that he fell into error 
(and which doubtless at least contributed to the result of 
which complaint is here made) in placing reliance upon 
the supposed authority of Sjoli-Dreschel, supra (later over- 
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ruled in Weyerhaeuser vs. Iloyt, supra), where quotation 
therefrom is made, in support of the holding herein, as fol¬ 
lows : 

‘‘That no rights to lands within indemnity limits 
will attach in favor of the railroad company until 
after selections made by it with the approval of the 
Secretary of the Interior; 

‘That up to the time such approval is given, lands 
within indemnity limits, although embraced bv the 
company’s list of selections, are subject to he dis¬ 
posed of hv the United States or to be settled upon 
and occupied under the pre-emption and homestead 
laws of the United States; * * *” (R., 16). 

As above shown, that is not the law, and the doctrine so 
stated was later expressly disapproved and overruled by the 
Supreme Court ( supra ). 

Finally came the case of Daniels vs. Wagner (237 id., 
547. 557-8). That case (on appeal from the United States 
Circuit Court of Appeals for the Ninth Circuit) involved a 
forest lieu selection made under the provisions of an act of 
Congress approved June 4, 1897 (30 Stat., 36). The 
decision of the Court of Appeals in said case (reported in 
205 Fed., 235) had thus held: 

“In considering in the light, of the adjudications 
the question here presented, it is essential to hear in 
mind the distinction between the right acquired by 
a railroad company, under a Congressional grant of 
lands to aid the construction of a railroad, to select 
within the indemnity limits lands in lieu of those 
which are lost in the place limits, and the right of a 
lieu land selector under the act of June 4, 1897. The 
former is a substantial right in the lands lying in the 
indemnity limits, given in consideration of the con¬ 
struction of a railroad, and is confined to specific 
lands within certain boundaries which are defined 
in the grant. It is a vested right . of which the, f/rantee 
cannot he deprived, by an act of Congress, or by 
other authority. In Weyerhaeuser vs. Iloyt, 219 U. 



'> 8 /, the court declared that it was the intention 
of Congress in making such a grant ‘to confer a sub¬ 
stantial right to land nothin the indemnity limits in 
hen of land lost within the glare limits / 'The right 
of selection of lieu land given in the act of June 4, 
18!)/, however, is, in the first instance, but an offer 
by the (lovernment to exchange lands. It is based 
upon no valuable consideration actually received. It 
attaches to no specific lands, nor to anv lands within 
any definite limits. It does not attach upon the mere 
presentation of the requisite papers. It attaches only 
in the authorized officers of the (lovernment accept¬ 
ing the offer to exchange. Nor is it true that the 
filing of the lieu selection papers and the acceptance 
of the same bv the local land office segregates the 
• land upon which the filing was made so as to cut off 
intervening and subsequent rights as against the lieu 
selectors. (Italics by counsel.) 

The Supreme Court, however, reached a different con¬ 
clusion as to the status of a pending forest lien selection and 
gave to it the same force and vitality, even before approval 
by the Secretary, as is claimed in this case for a railroad 
indemnity selection, the court thus stating: 

“This brings us to determine whether the Land De¬ 
partment had a right to reject a prior lieu land entry 
or entries and award the land to subsequent and sub¬ 
ordinate applicants under the assumption that it 
possessed a discretionary right to do so. an authority 
the possession of which was sustained bv both the 
courts below. 

“In primarily testing the proposition from the 
I>oint of view of principle it is well at once to exactly 
fix its true import. Tn doing so it is to be conceded. 
a. that tlie act of Congress gave the right to one 
whose land had come to be included by operation of 
law in a forest or other reservation to applv to the 
land office and obtain the right to enter an equal 
amount of public land upon the surrender to the 
United States of the land situated in the reservation 
and upon the doing and offering to do everything 
required by the law or the lawful regulations of the 



] and Department to be done or offered to be done for 
that purpose; b, that in the particular case the ap¬ 
plication to enter the lieu land came within the 
grant of the statute and all that was required by law 
or lawful regulation was done by the applicant m 
order to obtain entry, and c, that it was the plain 
duty of the proper authorities of the Department on 
the filing of the entry in due course under the law 
to grant it. When these conclusions are accepted it 
results that the claim of discretionary power is sul>- 
st anti ally this: That in a case where under an act of 
Congress a right is conferred to make an application 
to enter public land and a duty imposed upon the 
Department to permit the entry, the Department is 
authorized in its discretion to refuse to allow that to 
he done which is commanded to be done and thus 
deprive the individual of the right which the law 
gives him. And it becomes moreover certain that 
the necessary result of this assertion is the following: 
That although Congress may have the power to pro¬ 
vide for the disposition of the public domain and fix 
the terms and conditions upon which the people may 
enjoy the right to purchase, it has not done so. since 
every command which it has expressed on this sub¬ 
ject may be disregarded and every right which it has 
conferred on the citizen may he taken a wav by an 
unlimited and undefined discretion which is vested 
bv law in the administrative officers appointed for 
the purpose of giving effect to the law. When the 
true character of the proposition is thus fixed it be¬ 
comes unnecessary to go farther to demonstrate its 
want of foundation.” (Italics by counsel.) 

From a review of the foregoing decisions, it is perfectly 
manifest that, certainly since the decisions in Weverhaeuser 
vs. TTovt and Daniels vs. Wagner, supra, the Supreme 
Court has authoritatively settled, beyond all doubt or further 
question, the following propositions, and which, when ap¬ 
plied to the instant case, conclusively establish the error of 
the decision hereinbelow: 

(1) The status of lands within indemnity limits 
at the time of selection determines the right thereto, 
or otherwise, of the railroad grantee; 


(-) The right of the railroad grantee attaches to 
/ ade in nit;/ tracts where the selection thereof was 
lawful at the time it uas made; 

(3) The requirement that such indemnity selec¬ 
tions shall he made “under the direction of the Sec¬ 
retary ot the Interior, or under his approval, im¬ 
posed upon that official the duty of determining 
whether the selections were lawful at the time they 
were made; and, 

(1) Where the selecting company comes within 
the grant of the statute (as it here does) and has 
done all that was required by law or lawful regula¬ 
tion in order to make and perfect its indemnity selec¬ 
tion (as it here did), if becomes the plain duty of the 
Secretary, under the lav:, to grant it. 

The language of the Supreme Court in the Daniels-Wag- 
ner case, supra, may he appropriately repeated here, where, 
referring to the discretionary right there claimed by the 
Secretary to approve or reject a pending lieu-selection list 
that was itself perfectly lawful, valid, and in good stand¬ 
ing; and, having stated the certain conclusions to which 
reference is above made, the following was added: 

“W hen these conclusions are accepted it results 
that the claim ol discretionary power is substan¬ 
tially this: r l hat in a case where under an act of 
Congress a right is conferred to make an application 
to enter public land and a duty imposed upon the 
Department to permit the entry, the Department is 
authorized in its discretion to refuse to allow that 
to l>e done which is commanded to he done, and thus 
deprive the individual of the right which the law 
gives him. * * * When the true character of 

the proposition is thus fixed, it becomes unnecessary 
to go further to demonstrate its want of foundation” 
(p. 558). 

Thus carefully did that court safeguard the rights se¬ 
cured to a forest lieu selector, where the transaction was 
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simply one of mutual exchange of lands of equal value be¬ 
tween such selector and the Government ; how much stronger 
are the reasons for applying the same rule and doctrine to 
the case of a railroad grantee that paid full consideration for 
the land-grant, not only in constructing the railroad, but in 
the matter of furnishing free transportation to the Govern¬ 
ment for all time for its property and troops, as it is re¬ 
quired to do by the terms of the grant, (Sec. 6 of the act, 
supra). 

Having thus demonstrated that when Congress specified 
that these railroad indemnity selections should be made 
‘ under the direction of the Secretary,” it did not clothe that 
official with any discretional ■?/ power to reject arbitrarily a 
lairful indemnity selection, it becomes important to con¬ 
sider whether Congress itself would have the right to deprive 
the railroad grantee of its land-grant, or any part of it, 
where the rights of the latter have attached to specific lands. 

4. 


Congress Cannot Lawfully Deprive the Railroad 
Grantee of Any Part of Its Indemnity Grant Where 
the Rights of Such Grantee Have Attached by 
Lawful Selection. 


Bearing in mind that this land-grant is both a law and 
contract, and that by performing its part of the contract 
the railroad grantee is entitled to performance by the Gov¬ 
ernment. it becomes evident that Congress would have no 
right to make any change in the title created by the grant 
of the lands, without the consent of the grantee; and, even 
conceding that the indemnity .grant was in the nature of a 
float (as expressed in some of the decisions, supra) and 
that, prior to a lawful selection made of indemnity lands, 
other disposition may be made thereof (as held, supra ); 

7 m 



nevertheless, it is perfectly well settled, ns has hecn shown 
above, that the indemnity grant was intended by Congress 
to he a mbstantud right to land to make up losses sustained 
m the primary limits; and, that the rights of a railroad 
grantee to any specific tract or tracts of indemnity land 
attach ^ and become affixed upon a lawful selection made 
thereof, and of which it may not thereafter lie deprived. 

_ * * llls ’ early case of Wilcox vs. Jackson (13 Pet. 49,S, 

old), decided in 1839, the Supreme Court of the United 

Stales laid down a rule of decision (ever since followed) 
in these words: 

But i\e go tmther, nnd say that, wheresoever a 
tract, of land shall have once hcen legally appro¬ 
priated to any purpose, from that moment the land 
thus appropriated becomes severed from the mass 
or public* lands, and that no subsequent law or proc- 
tarnation, or sale, would he construed to embrace it 

or to operate upon it. although no reservation were 
made of it. ’ 

In the instant case, the railroad company had earned the 
lands here in suit; it identified them by selection; and it 
did everything that was required of it by law or lawful 
regulation as a prerequisite to the evidence of its title bv 
patent: and the Government, for a valuable consideration, 
had solemnly agreed to issue the patent. Instead of doing 
so, however, the Interior Department finally concluded that 
it would retain the lands for possible power-site purposes 

amt thus deprive the railroad grantee of that part of its 
grant. 

This Government contract with the railroad is a title to 
lands, and title is property. While it is true that the Gov¬ 
ernment is not constitutionally inhibited, as are the States, 
from passing laws impairing the obligations of contracts’ 
and in a certain sense, it may be said that executorv con¬ 
tracts with the Government rest for their support and en- 
oreement upon the sovereign conscience; nevertheless, the 




Supreme Court has held, in no uncertain terms, that the 
United States cannot divest to itself proi>erty rights that 
have vested under a contract. 

This was long ago laid down in the Sinking Fund Cases 
(99 U. S. 700, 718, 719), where Chief Justice Waite thus 
disposed of the question: 

“The United States cannot any more than a State 
interfere with private rights, except for legitimate 
governmental purposes. They are not included 
within the constitutional prohibition which prevents 
States from passing laws impairing the obligation of 
contracts, but equally with the States they are pro¬ 
hibited from depriving persons or corporations of 
property without due process of law. They cannot 
legislate hark to themselves, without making com¬ 
pensation, the lands they have given this corporation 
to (iid in the construction of its railroad. Neither 
can they by legislation compel the corporation to 
discharge its obligations in respect to the subsidy 
bonds otherwise than according to the terms of the 
contract already made in that connection. The 
United States are ax much hound hy their contracts 
as are individuals. If they repudiate their obliga¬ 
tions, it is as much repudiation, with all the wrong 
and reproach that term implies, as it would be if 
the repudiator had l>een a State or a municipality or 
a citizen. No change can he made in the title 
created hy the grant of the lands, or in the contract 
for subsidy l>onds, without the consent of tlu corpo¬ 
ration. All this is indisputable." (Italics by coun¬ 
sel.) 

And the same court, back in 1819, in the Dartmouth 
College Case (4 Wheat. 518), affirmed the Constitutional 
prohibition as against the States. 

To permit the Interior Department to take these in¬ 
demnity lands from appellant, under the facts disclosed 
bv this record, would amount to a recognition of the right 
of the Government to take the private property of the com¬ 
pany for a public use without its consent and without com¬ 
pensation. 


nevertheless, it is perfectly well settled, as has been shown 
above, that the indemnity grant was intended bv Congress 
to he a substantuil right to land to make up losses sustained 
m the primary limits; and, that the rights of a railroad 
grantee to any specific tract or tracts of indemnity land 
attach and become attixed upon a lawful selection made 
thereof, and of which it may not thereafter be deprived. 

1 bus, in the early case of Wilcox vs. Jackson (13 Pet. 4! 13, 
old), decided in 1839, the Supreme Court of the United 

Stales hud down a rule of decision (ever since followed) 
in these words: 

But w t go tinther, and say that, wheresoever a 
tract, of land shall have once been legally appro¬ 
priated to any purpose, from that moment the land 
thus appropriated becomes severed from the mass 
of public lands, and that no subsequent law or proc¬ 
lamation. or sale, would he construed to embrace it, 

or to operate upon it. although no reservation were 
made of it.” 

In the instant case, the railroad company had earned the 
lands here in suit; it identified them by selection: and it 
did everything that was required of it by law or lawful 
regulation as a prerequisite to the evidence of its title by 
patent: and the Government, for a valuable consideration, 
had solemnly agreed to issue the patent. Instead of doing 
so, however, the Interior Department finally concluded that 
it would retain the lands for possible power-site purposes 

and thus deprive the railroad grantee of that part of its 
grant. 

ThLs Government contract with the railroad is a title to 
lands, and title is property. While it is true that the Gov¬ 
ernment is not constitutionally inhibited, as are the States 
from passing laws impairing the obligations of contracts’ 
and in a certain sense, it may be said that executory con¬ 
tracts with the Government rest for their support and en¬ 
forcement upon the sovereign conscience; nevertheless, the 




Supreme Court has held, in no uncertain terms, that the 
United States cannot divest to itself property rights that 
have vested under a contract. 

This was long ago laid down in the Sinking Fund Cases 
(99 U. S. 700, 718, 719), where Chief Justice Waite thus 
disposed of the question: 

“The United States cannot any more than a State 
interfere with private rights, except for legitimate 
governmental purposes. They are not included 
within the constitutional prohibition which prevents 
States from passing laws impairing the obligation of 
contracts, hut equally with the States they are pro¬ 
hibited from depriving persons or corporations of 
property without due process of law. They cannot 
legislate back to themselves, without making com¬ 
pensation, the lands they have given this corporation 
to iiid in the construction of its railroad. Neither 
can they bv legislation compel the corporation to 
discharge its obligations in respect to the subsidy 
bonds otherwise than according to the terms of the 
contract already made in that connection. The 
United States are as mnch hound by their contracts 
as arc individuals. If they repudiate their obliga¬ 
tions, it is as much repudiation, with all the wrong 
and reproach that term implies, as it would be if 
the repudiator had l>een a State or a municipality or 
a citizen. No change can he made in the title 
created by the grant of the lands , or in the contract 
for subsidy bonds, without the consent of the corpo¬ 
ration. All this is indisputable (Italics by coun¬ 
sel.) 

And the same court, back in 1819, in the Dartmouth 
College Case (4 Wheat. 518), affirmed the Constitutional 
prohibition as against the States. 

To permit the Interior Department to take these in¬ 
demnity lands from appellant, under the facts disclosed 
bv this record, would amount to a recognition of the right 
of the Government to take the private property of the com¬ 
pany for a public use without its consent and without com¬ 
pensation. 



In the case of Cornelius vs. Ivessel (128 U. S. 450, 
400-1), the following was stated: 

“When the tract, which was subject to entry, was 
thus purchased and paid for, it ceased to he subject 
to the disposal of the I nited States; it was not in 
equity their property. * * * The legal title, it 

is true, was retained by them, hut they held it as 
trustee for the benefit of the purchaser; and they 
were hound, upon proper application, to issue to 
him a patent therefor.” 

The assertion was made by respondents below, and doubt¬ 
less will be made here, that Congress retains full power 
over the public lands until the Government has fully parted 
with its title to them; and that, under that right and power, 
it may, at any stage of a claim to such lands, and up to the 
moment when the right to patent is fully earned, destroy 
the claim altogether, and withdraw the land from under 
it; and it is contended that the Supreme Court has so held. 

As a matter of fact, no such doctrine has ever been laid 
down or approved by that court, when the matter itself is 
understood, analyzed, and applied to the facts of the cases 
wherein the subject has been discussed by that court. 

The idea itself apparently originated with the case of 
Frisbie vs. Whitney (0 Wall, 187). 

That case involved titles held under what was known as 
the Vallejo grant made by the Mexican Government, and 
which grant the Supreme Court subsequently adjudged to be 
invalid. Frisbie was in possession under the Vallejo grant; 
and, as soon as the grant was adjudged invalid, as above, 
there was a rush of persons seeking to jump the lands under 
the pre-emption laws; forcible entry late at night and shot¬ 
guns playing a marked part, in the pretended settlements, 
and Whitney was one of these. Later on. Congress passed 
an act to relieve those who. in good faith, had acquired these 
Vallejo titles, and Frisbie finally received Government 
patent. Thereupon, Whitney sued him to convert the title 



into a trust in his favor, upon the ground of an alleged 
pre-emption settlement and tender of fees to the local land 
office, but which tender of fees was refused. 

As might have been expected, the Supreme Court did not 
look with much favor or patience upon Whitney’s claim, 
and thus held ( syllalnts ) : 

“4. The power of Congress over the public lands, 
as conferred by the Constitution, can only be re¬ 
strained by the courts, in eases where the land has 
ceased to be government property by reason of a 
right vested in some person or corporation. 

“5. Such a vested right, under the pre-emption 
laws, is only obtained when the purchase-money has 
been paid, and the receipt of the proper land officer 
given to the purchaser. 

“6. Until this is done, it is within the legal and 
constitutional competency of Congress to withdraw 
the land from entry or sale, though this may defeat 
the imperfect right of the settler.” 

Later came The Yosemitc Valley Case (15 Wall. 77, 
87). There, one Hutchings settled upon certain unsurveyed 
lands in the valley of the Yosemite, with the intention of 
acquiring title under the pre-emption laws. A few weeks 
later, Congress passed an act granting the lands to the State 
for park purposes, etc. Hutchings conceived that he had 
a vested right of some kind to the tracts upon which he 
settled, but the Supreme Court thus disposed of the matter: 

“the power of regulation and disposition, conferred 
upon Congress by the Constitution, only ceases when 
all the preliminary acts prescribed by those laws for 
the acquisition of the title, including the payment 
of the price of the land, have been performed by the 
settler. Wh en these prerequisites have been com¬ 
plied with , the settler for the first time acquires a 
rested interest in the premises occupied by him, of 
which he cannot be subsequently deprived. Tie is 
then entitled to a certificate of entry from the local 
land officers, and ultimately to a patent for the land 
from the United States.” (Italics by counsel.) 



The case of Sheplev 
re-affirmed the doctrine 
ding: 


'’*• Cowan, (91 U. S. 330, 338,) 
laid down in the above cases, ad- 


“But whilst, according to these decisions, no vested 
riiiht as against the l nited States is acquired until 
all the prerequisites for the acquisition of the title 
have been complied with, parties may, as against 
each other, acquire a right to Ik? preferred in the 
purchase or other acquisition of the land, when the 
Tinted States have determined to sell or donate the 
property. In all such cases, the first in time in the 
commencement of proceedings for the acquisition of 
the title, when the same are regularly followed up, 
is deemed to be the first in right.” 


Again, in the case of Campbell vs. Wade (132 U. S., 
31. 38), the same doctrine was reaffirmed, the court thus 
stating: 

“In the present case, before the act withdrawing the 
lands from sale, which was equivalent to a repeal of 
the act authorizing the sale, could be held to impair 
any vested right of the applicant, he must have done 
everything required by Jau' to secure such right. 
T iitil then no contract could arise in any way bind¬ 
ing upon the State. No contract rights of the peti¬ 
tioner were therefore violated bv its legislation.” 
(Italics by counsell) 


« necessary to detail the further decisions of 
said court in respect of the matter indicated in the above 
cases, and it will probably suffice for present purposes to state 
that the following cases are to the same general effect: 

Buxton vs. Traver (130 U. S., 232, 236). 

Whitney vs. Taylor (158 U. S., 85, 95). 

Shiver vs. U. S. (159 U. S., 491, 495). 

Northern Pacific R. R. vs. Smith (171 U. S., 260 
268-9). 


None of the cases recognize the existence of any right in 
the Government to interfere with a property right that has 




actually become vested in an entrvman; on the contrary, 
all of said decisions expressly make that to he the turning 
point. Furthermore, none of said decisions recognize any 
right in the Government to violate its contract obligations; 
on the contrary, any such right is expressly denied therein. 

Indeed, the cases all recognize that when all of the pre¬ 
liminary acts prescribed by law for the acquisition of title 
under the public land laws have been performed by the set¬ 
tler, he acquires a vested interest in the land of which he 
cannot he subsequently deprived (Yosemite Valley Case, 
supra), or as held in the case of a forest lien selector, when 
the applicant has done all that was required bv law or law¬ 
ful regulation in order to obtain entry, it is the plain duty 
of the proper authorities of the Department in due course 
under the law to grant it (Daniels vs. Wagner, supra). 

When the true nature of these railroad land-grant con¬ 
tracts is understood, it seems utterly inconceivable that any 
less measure of property right should he accorded such 
grantees than has been so repeatedly recognized as a prefer¬ 
ential right in favor of the mere private settler on public 
lands, of which he cannot he deprived; and whose acquisi¬ 
tion of title is based either upon a sale from the Government 
at merely nominal price, or without charge based upon resi¬ 
dence and cultivation for a prescribed period. 

The present railroad grantee, however, paid full considera¬ 
tion for its land grant: its obligation to pay is an ever contin¬ 
uing one in the shape of free transportation of Government 
property and troops; it has a land grant of a definite area 
which Congress intended it should have; and it provided an 
indemnity belt out of which losses from lands within primary 
limits should be made good to it in equal area with lands so 
lost; and in the present case appellant has done absolutely 
everything required of it by law or lawful regulation in 
order to make and perfect its indemnity selection; and it was 
the plain duty of the Secretary under the law, in due course, 
to grant the selection so made. 



I nder such state of facts, and under all of the decisions 
supra (including as well those which are relied upon by 
respondents herein), it is manifest that appellant company 
Mvured and has a fixed and rested interest in the tracts 
selected of which it cannot Ik? deprived. 

Hut has Congress authorized the Secretary of the Interior, 
or any other official of the Government, to deprive appellant 
of these lands? And this leads to the next proposition, 
which may he thus stated: 


Congress Has Enacted No Legislation in Any Way 
Impairing the Property Right of Appellant in the 
Lands in Spit, and the Act Approved Jcne 25, 1910 
(dd 8 iai v <S L ), Commonly Referred to as the Pick¬ 
ett Act, Has No Application to the Instant Case. 

It is assumed that it will he conceded by respondents (as 
the fact is), that Congress has passed no act directly, or in 
terms, affecting the land-grant owned by appellant, and 
that the only justification asserted in support of the de¬ 
partmental ruling in this case, so far as any legislation by 
Congress is concerned, is found in the provisions of a general 
act passed by Congress and approved June 25, 1910, supra. 

That act was one entitled: 

-\n act to authorize the President of the United 
States to make withdrawals of public lands in certain 
cases.” 

In the lx)dy of the act the President was authorized to 
withdraw temporarily from “settlement, location, sale or 
entry, any of the public lands of the United States * * * 

and reserve the same for water-power sites/’ etc. 

Not only were the provisions of the act limited in opera¬ 
tion to public lands of the United States, but, it is to be 



n i 

noted, the same do not even profess to operate on any “selec¬ 
tion” of railroad lands, primary or indemnity. Therefore 
it is quite evident that Congress, in said act, had neither 
thought nor intention of interfering with lands that dis¬ 
tinctly and specifically it had appropriated long ago to aid 
in railroad construction. 

Inasmuch as the language of said act of 1910 does not 
purport to have any relation whatever to land-grants there¬ 
tofore made by Congress to aid in railroad construction, 
much less to impair, lessen or defeat any such grants, it 
would be violative of the plainest rules of statutory con¬ 
struction to attribute to that act any such intent or effect, 
although, as above shown, Congress could not lawfully have 
legislated back to the United States any part of the in¬ 
demnity grant theretofore made to appellant and where the 
rights of appellant had attached to selected tracts, even had 
it attempted so to do, but which it has not, as above ex¬ 
plained. 

Again, a forfeiture of any part of the land-grant of ap¬ 
pellant cannot be raised by mere implication; and if any 
such intent had been present in the mind of Congress when 
it enacted the legislation above referred to, such object must 
have been plainly and directly expressed therein. And it is 
quite as thoroughly settled by the authorities that general 
terms employed in a subsequent grant will not be construed 
as applicable to lands embraced within the terms of a prior 
grant. 

Wilcox vs. Jackson, supra. 

Stoddard vs. Chambers (2 Ilow., 284). 

Bissell vs. Penrose (8 id., 317). 

Steel vs. Smelting Co. (106 U. S., 447). 

Reynolds vs. Iron Silver Min. Co. (116 id., 68). 

Wright vs. Roseberry (121 id., 488). 

Doolan vs. Carr (125 id., 618). 

Lake Superior, &c., Co. vs. Cunningham (155 id., 
354,373). 


8m 



As al>ove indicated, said act of June 25, 1910, was, in ex¬ 
press terms, limited in operation to the ‘‘public lands” of the 
United States. 

1 he term “public lands” has been so frequently defined, 
both in the Interior Department and in the courts, as hardly 
to need further explanation, other than to state that it means 
lands that are subject to sale or other disposal under the gen¬ 
eral land laws of the United States, or lands to which no law¬ 
ful claim has attached. 

Xewhall vs. Sanger (92 U. S., 701). 

Bardon vs. Northern Pacific Rv. Co. (145 id., 538, 
543). 

Osborn vs. Froyseth (210 id., 571). 

United States vs. Buchanan (232 id., 72, 70). 

And the Interior Department itself has expressly stated 
that a railroad indemnity selection list presented in accord¬ 
ance with law and departmental regulations, and accepted 
or recognized by local officers, has been uniformly recognized 
by the Land Department as having the same segregative 
effect ( i. e., removing the lands embraced therein from the 
category of “public lands”) as a homestead or other entry 
made under the general land laws. 

Southern Pacific R. R. Co. (32 L. D., 51, 53). 

Santa Fe Pacific R. R. Co. (33 id., 151). 

It would seem entirely clear that said act of June 25, 1910, 
neither has nor was intended to have any application what¬ 
ever to indemnity lands theretofore granted to aid in railroad 
construction; but that even if the language of that act can be 
strained so as to make it apply by implication, it can have 
no application to the instant case, since here the tracts had 
been segregated from the “public lands” of the United States 
by their indemnity selection by appellant February 24, 1910, 
almost four months before the passage of said act of Congress 
and upwards of two years before the attempted withdrawal 







and inclusion of said tracts in a temporary power-site 
reserve. 

It follows, of course, that the action of respondents and of 
which complaint is made in this case, finds no lawful support 
in the Department’s erroneous application herein of said 
act of 1910, as expressed in its administrative ruling of 
July 15, 1914, supra. 


6 . 


Tiie Attempted Inclusion of the Tracts Here in Suit 
in a Power-site Reserve Created Subsequent to tiie 
Indemnity Selection Thereof by Appellant Should 
be Treated as a Mere Nullity and Respondents 
Should be Enjoined from Enforcing Their Unwar¬ 
ranted Action Complained of Herein in Order That 
Appelants Property Rights May be Preserved and 
Secured to It. 


From what has now been stated, it results that the action 
of respondents in declining to give recognition to the pend¬ 
ing lawful indemnity selection of appellant, because of the 
unauthorized and illegal withdrawal for other purposes of 
the lands embraced in such selection (such withdrawal hav¬ 
ing been made subsequent to such selection, as above), is 
utterly lacking in lawful authority; and the same should he 

treated as a mere nullity. 

*' % 

This has repeatedly been decided by the Supreme Court. 
Thus, in St. Paul, etc., R. R. Co. vs. Winona, etc., R. R. 
Co., supra, there was an overlapping land-grant made to two 
railroad companies; one thereof filed its selection list of in¬ 
demnity lands, while the other, without filing any such list, 
received patent from the Interior Department, the latter 
having acted upon the theory (erroneous, as it turned out) 
that it was entitled thereto by reason of prior railroad con¬ 
struction. The Supreme Court, however, held in favor of 
the company whose selection list had been filed, although 



so 

not approved, stating that it was no answer to say that the 
Secretary certified lands to the State for the use of the com¬ 
pany, since he did so under a mistake of law, and that his 
erroneous decision could not deprive the railroad company 
of its rights “which became vested by its selection of those 
lands”; to which were cited numerous prior decisions of that 
court. 

Again, in the case of Burfenning vs. Chicago, St. Paul, 
etc., Rv. Co. (103 U. S., 3*21, 323), the same court thus 
stated and held: 

“It has undoubtedly been affirmed over and over 
again that in the administration of the public-land 
system of the United States questions of fact are 
for the consideration and judgment of the Land De¬ 
partment. and that its judgment thereon is final. 
Whether for instance, a certain tract is swamp land 
or not, saline land or not. mineral land or not, pre¬ 
sents a question of fact not resting on record, de¬ 
pendent on oral testimony ; and it cannot he doubted 
that the decision of the Land Department, one way 
or the other, in reference to these questions is con¬ 
clusive and not open to relitigation in the courts, 
except in those cases ot fraud, etc., which permit any 
determination to he re-examined * * 

“But it is also equally true that when by act of 
Congress a tract of land has been reserved for home¬ 
stead and pre-emption, or dedicated to any special 
purpose, proceedings in the Land Department in 
defiance of such reservation or dedication although 
culminating in a patent, transfer no title, and may 
he challenged in an action at law. Tn other words, 
the action of the Land Department cannot override 
the expressed will of Congress, or convey away pub¬ 
lic lands in disregard or defiance thereof. * * * 

“The case of Morton vs. Nebraska , 21 Wall., fifth, is 
very closely in point. In that case the plaintiff held 
a patent for lands in Nebraska which were saline 
lands, and noted as such on the field hooks, although 
the notes thereof had not been transferred to the 
register’s general plats. The pre-emption act of Sep¬ 
tember 4, 1841, c. 16, 5 Stat., 453, 456, declared that 
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‘no lands on which are situated any known salines or • 
mines shall he liable to entry.’ Notwithstanding this 
prohibition patents were issued for the lands, and it 
was held that they were absolutely void, the court 
saying, p. 674: ‘It does not strengthen the case of the 
plaintiffs that they obtained certificates of entry, and 
that patents were subsequently issued on these cer¬ 
tificates. It has been repeatedly decided by this court 
that patents for lands which have been previously 
granted, reserved from sale, or appropriated, are voiu. 
The executive officers had no authority to issue a 
patent for the lands in controversy, because they we^e 
not subject to entry, having been previously reserved, 
and this want of power may be proved by a defendant 
in an action at law.’ 

“In that case it will be observed that the records 
disclosed that the lands were saline lands when the 
proceedings in the Land Department were had. So 
the case was not one in which the Department deter- 
. mined a fact upon parol evidence, but one in which it 
acted in disregard of an established and recorded fact. 
Tn Root vs. Shields, 1 Woolworth, 340, decided by 
Mr. Justice Miller, at the circuit, it was held that a 
patent for lands within the limits of the city of Omaha 
was void. It is true that case was one in equity and 
not in law, but so far as Respects the decision that the 
patent was void, it is exactly in point.” 

Tt is so thoroughly settled by the decisions of the Supreme 
Court that even a patent issued without authority of law, 
no matter how regular on its face, may be treated as a nullity 
even in an action at law, that further discussion of that 
proposition herein is unnecessary, save only to add the fol¬ 
lowing citations wherein the doctrine was stated with ap¬ 
proval : 

Lvttle vs. Arkansas (9 How., 314). 

Worth vs. Branson (98 U. S., 118). 

Simmons vs. Wagner (101 id., 260). 

Smelting Co. vs. Kemp (104 id., 636, 641). 

Doolan vs. Carr (125 id., 618, 624). 

Lake Superior, &c., Co. vs. Cunningham (supra). 


It is equally well settled by decisions of the same court 
(hat the officials of the Land Department are subject to the 
jurisdiction of the courts whenever necessary to preserve 
and protect the property rights of the citizen. 

Llms in the case of Cornelius rs. Kessel, supra, the court 
thus stated the rule: 

“the power of supervision and correction is not an 
unlimited or an arbitrary power. It can he exerted 
only when the entry was made upon false testimony, 
or without authority of law. It cannot he exercised 
so as to deprive any person of land lawfully entered 
and paid for. By such entry and payment the pur¬ 
chaser secured a vested interest in the property and 
a right to a patent therefor, and can no more he 
deprived of it by order of the Commissioner than 
he can he deprived by such order of any other law¬ 
fully acquired property. Any attempted deprivation 
in that way of such interest will he corrected whenever 
the matter is presented so that the judiciary can act 
upon it” (p. 401). 

Again, in the case of Garfield, Secretary of the Interior. 
rs. Goldsby (*211 id., 249, 202) the same doctrine was thus 
stated: 

“there is no place in our constitutional system for 
the exercise of arbitrary power, and if the Secretary 
has exceeded the authority conferred upon him by 
law. then there is power in the courts to restore the 
status of the parties aggrieved by such unwarranted 
action.” 

in the case of Ballinger. Secretary of the 
Interior, vs. Frost (210 id., 240, 249) the following was 
stated: 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested it becomes the 
duty of the courts to see that those rights are not 
disturbed by any action of an executive officer, even 
the Secretary of the Interior, the head of a depart- 




nient. However laudable may be the motives of the 
Secretary, be, as all others, is bound by the provisions 
of congressional legislation.” 

7. 

Conclusion. 

From all of the foregoing, it is submitted, the error in 
the decree below is thoroughly established, and such decree 
should, therefore, be reversed and the cause remanded, with 
directions to grant the prayers of the bill of complaint. 
Respectfully, 

A. A. HOEHLING, Jr., 
Attorney for Appellant. 

HOEHLING, PEELLE & OGILBY, 

Of Counsel for Appellant. 


Washington, D. C., October 19, 1916. 













APPENDIX. 


No. 1. 

Act of Congress, Approved June 25, 1910 (36 Stat., 847). 

An Act to Authorize the President of the United States to 
Make Withdrawals of Public Lands in Certain Cases. 

» 

Be it enacted by the Senate and llonse of Representatives 
of the United States of America in Congress assembled, 
That the President may, at any time in his discretion, 
temporarily withdraw from settlement, location, sale, or 
entry any of the public lands of the United States including 
the District of Alaska and reserve the same for water-power 
sites, irrigation, classification of lands, or other public pur¬ 
poses to be specified in the orders of withdrawals, and such 
withdrawals or reservations shall remain in force until re¬ 
voked by him or by an act of Congress. 

Sec. 2. That all lands withdrawn under the provisions 
of this act shall at all times be open to exploration, discovery, 
occupation, and purchase, under the mining laws of the 
United States, so far as the same apply to minerals other 
than coal, oil, gas, and phosphates; Provided, That the 
rights of any person who, at the date of any order of with¬ 
drawal heretofore or hereafter made, is a bona fide occupant 
or claimant of oil or gas bearing lands, and who, at such 
date, is in diligent prosecution of work leading to discovery 
of oil or gas, shall not be affected or impaired by such order, 
so long as such occupant or claimant shall continue in 
diligent prosecution of said work: And provided further, 
That this act shall not be construed as a recognition, abridge¬ 
ment, or enlargement of any asserted rights or claims initi¬ 
ated upon any oil or gas tearing lands after any withdrawal 
of such lands made prior to the passage of this act: Ann 
provided further, That there shall be excepted from the 
force and effect of any withdrawal made under the pro¬ 
visions of this act all lands which are, on the date of such 
withdrawal, embraced in any lawful homestead or desert- 
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land entry theretofore made, or upon which any valid 
settlement has l>eeii made and is at said date l>eing main¬ 
tained and perfected pursuant to law; but the terms of this 
proviso shall not continue to apply to any particular tract 
of land unless the entryman or settler shall continue to 
comply with the law under which the entry or settlement 
was made; And provided further, That hereafter no forest 
reserve shall be created, nor shall any additions be made to 
one heretofore created within the limits ot the States ol 
Oregon. Washington, Idaho, Montana, Colorado, or Wyom¬ 
ing. except bv act of Congress. 

Sec. 3. That the Secretary of the Interior shall report all 
such withdrawals to Congress at the beginning of its next 
regular session after the (late of the withdrawals. 

No. 2. 

Administrative Ri ling. 

Julv 15 1911. 

Forest Lieu, Railroad, and State Selections—Withdrawals. 
No Such Right is Acquired by a Forest Lieu, Railroad, 
or State Selection. Prior to Approval Thereof by the 
Proper Officer of the United States, a< W ill Except the 
Land from W ithdrawal by the Government under the Act 
of June 25, 1910. 

Lank, Secretary: 

Many forest reservations when created included lands 
claimed by or patented to private parties. Under the law 
(act of June 4, 1897), these settlers or owners might, if they 
chose, select other vacant land in lieu of such holdings. So. 
too, as to railroad grants. If it was found that these con¬ 
tained mineral lands, or were already settled, the railroad 
concerned was given the right to take other lands. And 
the States to which the Federal Government made certain 
grants might, under conditions specified in the law, select 
other lands in their stead. 

Certain of these selectors now claim patents, or ask the 
approval of their lists of selections. As to most of these 
selections there can be no question but that patent should 
issue. As to some, however, the Government itself has in- 
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tervened, Congress having authorized their withdrawal for 
certain public purposes. 

This question, therefore, is now presented: Is the Secre¬ 
tary of the Interior free to dispose of these selected lands, 
in the face of the act of Congress withdrawing them from 
disposition? 

It is my conclusion, after a careful study of the authori¬ 
ties, that no such authority has been given to the Secretary 
of the Interior. The acts of Congress authorizing exchanges 
are merelv offers on the part of the l nited States to ex¬ 
change other lands for lands held by the selector, and the 
right of the selector does not attach nor equitable title pass 
upon mere presentation of the requisite papers. There re¬ 
mains the necessity for action upon the offer by the duly au¬ 
thorized officer of the United States. Until that acceptance 
lias been given and the equitable title passed. Congress has 
full authority to devote the land to a public purpose. 

The act of .Tune 25, 1910 (36 Stat., 847), specifically au¬ 
thorizes the President to withdraw public lands from dis¬ 
position and to reserve same “for water-power sites * * * 

or other public purposes.” and directs that such withdrawal* 
or reservations shall remain in force until revoked by the 
President or by Congress. Congress enumerated in the act 
the exceptions from the effect of such withdrawals: (1) 
certain mineral claims; (2) homestead or desert-land entries 
made prior to withdrawal: (3) lands upon which valid set¬ 
tlement had been made and is being maintained at date of 
withdrawal. 

Thus Congress recognized that there were certain claims 
which the Government would except from the effect of it* 
own withdrawals: and because no exceptions whatever were 
made which, in letter or spirit, would apply to exchanges 
like those involved in forest lieu. State, or railroad selections. 
T am compelled to the conclusion that Congress intended to 
make its withdrawal superior to these classes of claims. 

Congress having power to withdraw lands and devote 
them to a public use, notwithstanding the existence of the 
inchoate claims mentioned, having authorized the with¬ 
drawals and reservations by the act cited, and withdrawal* 
having been made for public purposes, as prescribed in the 
act, the Secretary of the Interior has no power or authoritv 
to approve or accept such selections or exchanges or to re- 
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lieve them from the force and effect of an existing reserva¬ 
tion (citing authorities). 

43 L. I).. 293-4. 


( Note.— I lie above Administrative Ruling was issued 
duly L>, 1914. and among the other court decisions cited 
therein is that of Daniels vs. Wagner, in 205 Fed., 235. 
supra. It is to he noted, however, that the decision in that 
case was nv<r*<d on appeal by the Supreme Court, dune 1 . 
1915, 237 l . S., 547, almost a year later than said Admin¬ 
istrative Ruling: the authority of the latter being thereby 
entirely swept away.) 


No. 3. 

Decision of the Commissioner of the General Land 

Office. 

Sacramento 05361 “NIT. H. H. 

Department of the Interior, 

General Land Office, 
Washington, January 16, 1915. 

Cfrtis M. Bennett 
vs. 

Central Pacific R’y Co. 

Involving List No. 28, Redding 01667, Now Sacramento 

05361, Contest No. 195. 

List Canceled in Part and Held for Cancellation in Part. 

Register and Receiver, Sacramento, California. 

Sirs: On February 24, 1910, the Central Pacific Railway 
Company filed in the Redding land office its selection list 
No. 28, Redding 01667, now Sacramento 05361, including 
the * * * N. E. 14 N. W. 1/4 S. E. % and S. Y> S. 

E. % Sec. 5, T. 32 N., R. 9 W., M. D. M. 

******* 

the S. y 2 S. E. y 4 , and the N. E. y 4 N. W. y 4 S. E. y 4 
Sec. 5, were included in power site reserve No. 232, by Exec- 
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utive Order of November 25, 1911, letter “F,” December 8. 
1911 * * * The list, ns to the N. E. % N. W. y 4 S. 

4 and the S. y* S. E. y 4 Sec. 5, is hereby held for can¬ 
cellation, on account of the power site reserve, under admin¬ 
istrative ruling of July 15, 1914, 43 L. D. 293, subject only 
to right of appeal to the Secretary. 

* * * * * * * 

Very respectfully, 

CLAY TALLMAN, 

Commissioner. 

BOARD OF LAW REVIEW, 

BvW. B. PUGH. 

(Note.— The portions that have been eliminated from 
the above decision relate to other tracts of land not involved 
in this suit.) 

No. 4. 

Decision of the Secretary of the Interior. 

Department of the Interior, 

Washington, March 30, 1915. 

D-28748. 

Ex parte Central Pacific Ry. Co. 

“N” Sacramento 05361. Involving List No. 28, Redding 
01667, Cancellation in Part. Affirmed as Modified. 

Appeal from the General Land Office. 

February 24, 1910, the Central Pacific Railway Company 
filed its selection list No. 28, Redding 01667, now Sacramento 
05361, including the * * * N. E. V 4 N. W. V 4 S. E V 4 
and S. V> S. E. %, Sec. 5, T. 32 N., R. 9 W., M. D. M. 

******* 

January 16. 1915, the Commissioner of the General Land 
Office, considering the case upon appeal, disposed of it as 
follows: 

* * *, the g. % S. E. y 4 , and the N. E. V 4 

N. W. V 4 S. E. !4 Sec. 5, were included in power 
site reserve No. 232, by Executive Order of November 
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*25, 1911. letter “F” December 8, 1911. * * * 

The list, as to the N. E. V 4 N. W. % S. E. V 4 , and 
8 . i/n S. E. V 4 , Sec. 5, is hereby held for cancellation 
on account of the power site reserve, under Admin¬ 
istrative Killing of July 15, 1914, 48 L. D. 293, sub¬ 
ject only to right of appeal to the Secretary. * * * 

rpon this appeal it is contended that administrative ruling 
of July 15, 1914, 43 L. 1). 293, is erroneous and that no 
part of the land involved in said list should be canceled 
because included in power site reserve 232. a* stated and 
held by the Commissioner. 

The record has l>een examined and the facts are found 
to Ik? as stated in the Commissioner’s decision. No further 
discussion as to said administrative ruling is considered 
necessary. Suffice it to say that such rule is adhered to and 
the decision of the Commissioner is affirmed so far as certain 
portions of the land involved are eliminated from the rail¬ 
way selection list. * * * 

ANDRTEUS A. JONES, 

First Assistant Secretary. 


(Note.— The portions that have been eliminated from the 
above decision relate to other tracts of land not involved 
in this suit.) 


No. 5. 

Decision of the Secretary of tiie Interior on Motion 

for Rehearing. 

D-28748. 

Department of the Interior, 

Washington, May 27, 1915. 

Central Pacific R’y Co. 

“M,” Sacramento 05361. Rehearing Denied. 

Motion for Rehearing. 

The Central Pacific Railway Company filed motion for 
rehearing of departmental decision of March 30, 1915, can- 




celing its List No. 28, Redding 01667, as to N. E. %, N. W. 
1 / 4 , S. E. i/4, S. y 2 S. E. y 4 , Sec. 5, T. 32 N., R. 9 W., M. 
I). M., filed February 24, 1910, on the ground that the two 
above-described tracts of land were included in power site 
reserve No. 232 by executive order of November 25, 1911. 

The motion asking rehearing advances the same conten¬ 
tions as were considered in the appeal, that the right of the 
railway company to this selection was perfected when filed 
and the subsequent withdrawal for public uses as a power 
site reserve would not affect the selector’s right. 

This matter was fully considered and the executive order 
made on due consideration of contentions similar to this. It 
is sufficient that by administrative ruling of July 15, 1914 
(43 L. D., 293), a subsequent withdrawal for public pur¬ 
poses is effective as against a prior selection, not approved. 

The motion is denied. 

BO SWEENEY, 
Assistant Secretary. 


Chronology. 

1866, July 25. Granting act, primary and indemnity 

lands, to California & Oregon R. R. 
(14 Stat., 239). 

1870, August 22. Consolidation of California & Oregon 

R. R. with Central Pacific R, R., 
under name of latter company. 

1899, July 29. Central Pacific Railway Company suc¬ 
ceeded to all of the rights above 
consolidated companies, including 
the land grant, supra, and all 
patents were directed by the Secre¬ 
tary of the Interior to issue in the 
name of said successor company 
(29 L. D., 589). 

1910, February 24. Tracts involved herein, 90 acres, se¬ 
lected by company as indemnity 
under the above land grant. 

March 5. Selection thereof certified by the Reg¬ 
ister and Receiver. (See Exhibits 
“D” and “E,” R., 12-13.) 
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“ .Tune 


11)11, November 


1014, July 

%j 

101”), January 


March 


4 1 


Mav 


June 


25. Pickett Act, authorizing temporary 
withdrawals of public lands from 
‘‘settlement, location, sale, or entry” 
(36 Stat., 847). 

25. Temporary withdrawal of said lands, 
included in Power Site Reserve No. 
232; promulgated by General Land 
Office, December 0, 1011. 

15. Administrate ruling (43 L. D., 

203-4). 

16. Commissioner of the General Land 

Office holds for rejection and can¬ 
cellation the above indemnity selec¬ 
tion, because of the Power Site 
Reserve, supra. 

30. Secretary of the Interior affirms said 
decision of the Commissioner (this 
upon appeal taken by the com¬ 
pany). 

27. Secretary of the Interior denies mo¬ 
tion for rehearing filed by the com¬ 
pany. 

3. Bill f( >r injunction filed herein. 


( 32217 ) 
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SUPPLEMENTAL BRIEF FOR APPELLANT. 


In the brief filed herein on behalf of appellees it is urged 
that the present suit is, in effect, one against the United States, 
and that therefore it cannot he maintained. 

This point was set forth in paragraph six of the motion 
to dismiss filed hv appellees in the court below (R., 15); but, 
counsel for appellees, possibly deeming the point not well 
taken, failed even so much as to mention it during the argu¬ 
ment below, and the trial court, as will be observed from 


its opinion and decree, did not dismiss the hill because of 
defect of parties or absence of jurisdiction (R., 15-17). 

In view of said state of fact and record counsel for ap¬ 
pellant, in the main brief herein, did not argue the proposi¬ 
tion above mentioned, deeming it either to have been 
abandoned by appellees or decided in favor of appellant. 
However, inasmuch as appellees, apparently, now intend 
to place some reliance upon the point suggested, this supple¬ 
mental brief is filed, confined to a discussion of that one 
matter. 

Before considering the question in detail and in the light 
of the authorities it may simplify the discussion to correct 
an erroneous assumption in the brief of appellees, wherein, 
in support of the statement that the Tinted States is the real 
defendant herein, the following is stated: 

“The effect of granting the decree sought transfers 
the title to the appellant and deprives the United 
States of its use of the land for the purpose desig¬ 
nated and intended bv the withdrawal" (Appellees' 
Brief, p. 20). 

As a matter of fact the sole object of this suit is to enjoin 
the defendants from cancelling a certain selection list of 
appellant, in so far as such proposed action is based upon 
certain rulings that appellant contends are unlawful. No 
transfer of title to appellant is sought in the bill, the prayers 
thereof being specifically limited to preserving the integrity 
and existence of appellant's selection list unaffected and un¬ 
impaired by the certain unlawful rulings aforesaid (R., 10). 

The objection now urged by appellees is one that seems 
to be rather frequently resorted to in opposition to relief 
sought by a citizen whose property rights are invaded or 
threatened with destruction by Federal officials. It is true 
that the United States is exempt from suit except to the ex¬ 
tent that it has consented to be sued. But conceding that 
principle as fundamental, it would be a strong thing to leave 
the citizen powerless as against the destruction of his prop)- 
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erty rights by officers and agents of the Government, simply 
because, for the time being, they may be representing the 
United States. 

That that is not the law will presently be shown; but, first 
of all. it may he noted that if the interests of the United 
States are entitled to representation herein, such interests are 
sufficient!v represented by the officers to whom it has specially 
committed the matter of the administration of its public 
lands and the various land-grants of all kinds heretofore 
made hv it. It would indeed be difficult to conceive of a 
case of more direct representation than is here present. 

Tn the leading case of Smyth vs. Ames (109 U. S,, 466, 
518-19) certain State officers had undertaken to put in force 
State legislation affecting railroad rates, some of which rail¬ 
roads had been incorporated by Congress, and suit for in¬ 
junction was brought against said State officers; and the 
objection was urged that the suit was really against the State 
itself, of which a Circuit Court of the United States could 
not take jurisdiction consistently with the Eleventh Amend¬ 
ment of the Constitution of the United States. The Supreme 
Court thus disposed of the contention: 

“Rut to prevent misapprehension, we add that, 
within the meaning of the Eleventh Amendment of 
the Constitution, the suits are not against the State 
but against certain individuals charged with the ad¬ 
ministration of a State enactment, which, it is alleged, 
cannot be enforced without violating the constitu¬ 
tional rights of the plaintiffs. Tt is the settled doctrine 
of this court that a suit against individuals for the 
purpose of preventing them as officers of a State from 
enforcing an unconstitutional enactment to the in¬ 
jury of the rights of the plaintiff, is not a suit against 
the State within the meaning of that Amendment.” 

• 

Again, in the case of School of Magnetic Healing vs. Mc- 
Annulty (187 id., 94. 108), the Postmaster General of the 
United States had issued a fraud-order excluding the school 
named from the use of the mails. Suit for injunction was 

I 
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brought against the Postmaster General, and the question 
arose whether the complainant lmd any remedy in the courts. 
The Supreme Court thus answered the question: 

** rhat the conduct of the post-office is a part of the 
administrative department of the Government is en¬ 
tirely true, hut that does not necessarily and always 
oust the courts of jurisdiction to arrant relief to a 
party aggrieved hy any action hv the head or one 
of the subordinate officials of tliat department which 
is unauthorized hv the statute under which he as¬ 
sumes to act. The acts of all its officers must he justi¬ 
fied hy some law. and in case an official violates the 
law to the injury of an individual the courts gen¬ 
erally have jurisdiction to grant relief.*’ 

Again, in the case of Philadelphia Company r.s. Stimson. 
Secretary of War (223 u/.. 605), suit was brought to set 
aside certain harbor lines in the harbor of Pittsburgh. Penn¬ 
sylvania, etc.: and the complaint was demurred to. upon the 
ground, among others, that the proceeding was virtually a 
suit against the I nited States. The Supreme Court again 
denied the contention thus: 

“If the conduct of the defendant constitutes an un¬ 
warrantable interference with property of the com¬ 
plainant. its resort to equity for protection is not to 
l>e defeated upon the ground that the suit is one 
against the l nited States. The exemption of the 
United States from suit does not protect its officers 
from personal liability to persons whose rights of 
property they have wrongfully invaded (citing cases). 
And in the case of an injury threatened by his illegal 
action, the officer cannot claim immunity from in¬ 
junction process. The principle has frequently been 
applied with respect to State officers seeking to en¬ 
force unconstitutional enactments (citing" cases). 
And it is equally applicable to a kederal officer acting 
m excess of his authority or under an authority not 
validly conferred (citing cases). 

The complainant did not ask the court to inter¬ 
fere with the official discretion of the Secretary of 

* 



War, but challenged his authority to do the things 
of which complaint was made. The suit rests upon 
the charge of abuse of power, and its merits must be 
determined accordingly; it is not a suit against the 
United States.” 

Finally, in the case of Lane. Secretary of the Interior, vs. 
Watts (234 id., 525, 540). the same court stated: 

“The suit is one to restrain the appellants from an 
illegal act under color of their office which will cast 
a cloud upon the title of appellee. 

“This disposes of the contentions of appellants that 
this is a suit against the United States, or one for 
recovery of land merely, or that there is a defect of 
parties, or that the suit is an attempted direct appeal 
from the decision of the Interior Department or a 
trial of a title to land not situated within the juris¬ 
diction of the court “wherein an essential party is not 
present in the forum and is not even suable—the 
United States/ ” 

The two cases usually cited in support of the conention 
that the United States is the real party in interest in suits 
affecting the public domain, and which are cited by appellees 
herein, are— 

Minnesota vs. Hitchcock. Secretary of the Interior 
(185 id., 373. 388), and 

Oregon vs. Hitchcock. Secretary of the Interior (202 
id., 60). 

In the Minnesota case, supra, the court, speaking of the 
early decision in Osborn vs. U. S. Bank (9 Wheat., 738), 
to the effect that the Eleventh Amendment to the Constitu¬ 
tion was applicable only to cases in which the State was 
named in the record as a party defendant; stated that later 
rulings have modified that decision, and hold that the amend¬ 
ment applies to any suit brought in name against an officer 
of the State, when “the State, though .not named, is the 
real party against which the relief is asked, and the judg- 


merit will operate’ (In re Ayers. 123 U. S., 443); but it thus 
added: 

“Of course, this statement lias no reference to and 
does not include those cases in which officers of the 
United States are sued, in appropriate form, to com¬ 
pel them to perform some ministerial duty imposed 
upon them hv law. and which they wrongfully 
neglect or refuse to perform. Such suits would not 
he deemed suits against the United States within the 
rule that the Government cannot he sued except by 
its consent, nor within the rule established in the 
* A ners case.” 

In the Oregon case, supra, there was involved a con¬ 
troversy in respect of lands claimed by the State as swamp, 
which lands were also claimed by the Klamath Indians, and 
while the matter was in process of administration hv the 
Secretary of the Interior a bill was filed against the latter 
by the State, praying an injunction and a decree declaring 
title in the lands to the State. The Supreme Court there 
held thus: 

“There has been no finding or adjudication by the 
Land Department that the lands referred to were 
swamp or overflowed on March 12, 1860. Under 
those circumstances it is not a province of the courts 
to interfere with the Land Department in its adminis¬ 
tration. So far as a grant of swamp lands is claimed, 
it must be held that the grant is in process of ad¬ 
ministration, and, until the legal title passes from the 
Government, inquiry as to equitable rights comes 
within the cognizance of the Land Department. 
Courts may not anticipate its action or take upon 
themselves the administration of the land grants of 
the United States” (citing cases). 

1 o the above citations appellees add the case of Louisiana 
vs. Garfield (211 id., 70). The latter, however, throws no 
additional light on the subject, since there were there in¬ 
volved not merely questions of law (as here), but questions 
of fact, upon which latter the United States would have 




to be heard, and which facts, as was there very properly 
held, “cannot he tried behind its back” (p. 78). 

As remarked at the outset of this brief, the present suit 
is not one asking that the title to the tracts of land in con- 
trovers v he decreed to it (as erroneously assumed and stated 
by appellees, supra), but it is one complaining of an unlaw¬ 
ful invasion and threatened destruction of the propery rights 
of appellant by officials of the United States, and to that ex¬ 
tent only is relief sought herein. 

That the nature of the relief asked is entirely within proper 
bounds will be readily perceived from the prayers of the 
bill, which are simply that appellant’s indemnity selection 
he not permitted to be canceled because of a certain power- 
site reserve, and that the rights secured to appellant under 
the land grant made by Congress be given effect by the 
Secretary, excluding from consideration the power-site re¬ 
serve mentioned. The suit does not, in any way, seek to in¬ 
terfere with the official discretion of the Secretary of the 
Interior, but simply challenges his authority to do the spe¬ 
cific acts and things of which complaint is made. 

Beyond that the present bill does not even profess to go, 
and doubtless could not, but that appellant is entitled to 
that much relief, and in a suit against these Federal officials, 
would seem perfectly clear under the many decisions of the 
Supreme Court, supra. 

Respectfully submitted, 

A. A. HOEHLING, Jr., 

Attorney for Appellant. 

HOEHLING, PEELLE & OGILBY, 

Of Counsel for Appellant. 

Washington, P. C., November 27, 1916. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1916. 

Central Pacific Railway Co., 

appellant, 

vs. No. 3012. 

Franklin K. Lane, Secretary of 
the Interior et al. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF AND ARGUMENT FOR APPELLEES. 

This is an appeal from a decree dismissing appel¬ 
lant ’s bill, by which it sought to secure an injunc¬ 
tion against the rejection and cancellation of its 
railroad indemnity selection list so far as it involves 
the land in controversy. The lower court sustained 
our motion to dismiss, the text of which appears on 
pages 14-15 of the Record. The point for the court 
to determine is, At what time and by what event 
does a railroad, a beneficiary of legislation confer¬ 
ring a grant of land, acquire a vested interest in 
land within the indemnity belt of the grant, good 

against the donor (the L T nited States) as well as 

(i) 
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good against the rest of the world? The lower 
eourt took the view advanced bv us: At the time of, 
and upon, the approval by the Secretary of the rail¬ 
road's “ selection " of the land. The appellant con¬ 
tends that its mere “ selection " (which it appears 
to define as the filing of its selection list) thus 
operates. 

STATEMENT OF THE CASE. 

The appellant, as the successor in interest to the 

California & Oregon Railroad Company, has a right 

to selert, within certain limits, land as indemnity 

•* 

for that in place lost from various causes. Lands 
granted within what is known as the “ place ” 
limits, or the primary belt, pass by relation in 
pro sen ti upon the happening of certain events. 
Lands within the k * secondary ” belt, the indemnity 
limits, do not pass in pra’senti, and the railroad’s 
title depends upon certain contingencies. The one 
is a legislative grant in prcesenti; the other is a 
grant of power in land. We endeavored to bring 
out this distinction in our brief in No. 2010, Oet. T., 
1916 (f\ S. e.r ref. Southern Pacific li. N. Co. v. 
Lane). 

This suit involves an indemnity selection. On 
February 24, 1910, appellant filed an indemnity 
selection list in which was included the land in con¬ 
troversy. 

* 

It is not pretended by the appellant that any 
right as to any particular piece of land within the 
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indemnity belt accrued to it prior to the tiling of 
the selection list embracing such land. 

At that time the land was available for selection 
by the appellant and it had been since its survey 
in 1882. Appellant presented good base—i. e., land 
lost in place. It complied with the details of the 
law and the regulations operative under the law 
in all those matters essential to the initial stage of 
a selection. There was then no adverse claim to the 
land—that is, any claim to it except such as the 
l nited States, by being the owner in fee, could 
present. 

The selection list was in due course forwarded 
y tlic. loculi ciitic ers (in whose office the list had been 
tiled) to the General Land Office for appropriate 
consideration. The certificate of the register and 
receiver is dated March 5,1910, but there is nothing 
in the record to show when the list was forwarded 
to and received by the Commissioner of the General 
Land Office. 

On June 25. 1910, Congress passed an act the 
text of which is quoted on pages 7-8 of the Record. 

On November 25, 1911, the land in controversy 
was included in a withdrawal order (Executive 
Order) made pursuant to said act of June 25, 1910. 
(Record, p. 8.) It is now within Power-site Re¬ 
serve No. 232. The reservation is for national uses. 

The act of June 25, 1910, preserves from the 
effect of Executive withdrawals which it authorizes 
lands which on the date of withdrawal were em- 



4 


braced in anv lawful homestead or desert-land 
entry theretofore made, or upon which any valid 
settlement had been made (provided the same were 
on that date being maintained and perfected pur¬ 
suant to law, and where compliance with the law is 
continued). Mining rights are also preserved. 
But there is no expression as to railroad indemnity 
selection. It might be argued that the expression 
of cases to be excluded from the operation of with¬ 
drawal implies the inclusion of all other cases. It 
can not be contended that an indemnitv selection 
constitutes a homestead or desert-land entry or a 
settlement. And mineral lands were barred to the 
grantee. 

On January 16, 1915, the Commissioner of the 
General Land Office held for rejection and cancella¬ 
tion appellant’s selection list as to this land, for the 
reason that it was already appropriated to power- 
site' purposes and reserved, as aforesaid, by Execu¬ 
tive Order. (Record, p. 8.) His action was af¬ 
firmed by the Secretary of the Interior. 

Hence this suit. 

ARGUMENT. 

We have already suggested the point involved 
in argument—the point which this court must de¬ 
cide'. And we have already suggested that a rail¬ 
road indemnity selection is not among the excep¬ 
tions mentioned in the act of June 25, 1910, con¬ 
cerning which the Executive power of withdrawal 
is either withheld or suspended. 


r- 
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So it must be that unless a railroad, under its 
granting act, obtains a vested interest in land 
selected as indemnity—an interest that vests 
against, and ousts any right in, the United States— 
by the mere act of filing a selection list in a local 
land office, the appellant has no case and the decree 
below must be affirmed. 

It is our position that upon filing a selection list 
for lands within its grant, open to selection under 
the conditions of its grant, the railroad merely ex¬ 
ercises a power in land that invests it with an in¬ 
terest, inchoate until approval of selection by the 
Secretary, but good as against all third parties; that 
is, the act of selection confers a right in the rail¬ 
road senior to a subsequent act of settlement or 
an entry by an individual under the homestead or 
desert-land law, for instance. 

But the act of selection confers no right as 
against the donor. The indemnity grant is a grant 
of power —of a power, under certain conditions, to 
acquire land in lieu of that lost in place, “ under 
the direction of the Secretary of the Interior.” 
(Act of July 25,1866,14 Stat. 239, Rec., p. 2.) 

The Secretary of the Interior is the disposing 
agent of the Government. He can give only what 
the law authorizes him to give. When there are 
conditions attending the gift it is his function, and 
he has the exclusive and conclusive power, to deter¬ 
mine all questions concerning the presence of the 
conditions. 
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Therefore, if title in land selected as indemnity 
by a railroad does not vest as against the United 
States until approval of the selection by the Secre¬ 
tary, the latter can not approve such a selection if 
at the time it comes before him for action he tinds 
that a higher power—Congress acting through the 
President—has withdrawn the land selected, re¬ 
serving it to another use inconsistent with the pass¬ 
ing of title to the selector. 

There can not be two wavs about it: Either the 

* 

railroad’s act of mere selection or the President’s 
act of withdrawal is paramount. 

We say that the Executive withdrawal is para¬ 
mount because the railroad acquires no vested 
interest in the land, good against the grantor, unless 
and until the Secretary of the Interior approves the 
selection. 

The selection was to be made “ under the direc 
tion of the Secretarv of the Interior.” Who but 
he can determine whether the selection of the com¬ 
plies with his directions l When can that be deter¬ 
mined short of reference of the case to him? How 
can it be determined short of action by him—his act 
of approval or disapproval ? 

What is the legal “ moment of choice ’’ as of 
which time the Secretarv must determine the 
“ state of the lands selected ” (appellant’s brief, 
p. 30) whether the railroad is or is not to acquire 
and enjoy the legal title? 
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'Hie filing of a selection is a tender by the rail¬ 
road; the approval by the Secretary is the accept¬ 
ance. The two acts constitute the “ selection.” 
Conditions at the moment of the act by the Sec¬ 
retary must control him, because there is no effec¬ 
tive legal “selection ” until that event. Said the 
court in Wisconsin Central It. It. v. Price Co. (133 
I T . S. 496, 512): 

Until the selections were approved there 
/cere no .selections in fact, only preliminary 
proceedings taken for that purpose * * * 
and (p. 514) they (i. e., selections) are not 
considered as made until they have been 
approved, as provided by statute, by the Sec¬ 
retary of the Interior. 

[The italics are ours, in this as well as in 
later citations.] 

“ Preliminary proceedings ” can not fix the 
moment of choice.” They must be consummated 
by action on the part of the Secretary. Then there 
is a “ selection in fact.” Wo think that all cases 
cited by counsel (Brief, p. 24 et seq.), where rights 
attaching upon selection are spoken of, must be 
understood in this sense. 


When the Secretary acts and approves the selec¬ 
tion list, the act “ relates back to the initiatory right 
and cuts off all claimants whose rights were initi¬ 
ated later." ( Stalker v. Oregon Short Line, 225 
U. S. 142, 149.) 

That is, all third-party claimants, but not the 
United States, whose rights, it being public land, 
were “ initiated ” earlier. 
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So our proposition, to repeat, is: 

There is no (i selection ” in law or fact which vests a right or 
title against the United States until the approval of the selection 
list by the Secretary. Until that time, the United States may 
reserve or devote the land to any public use or purpose it pleases. 
But if the Secretary approves the selection, that act relates back 
to the “ initiatory right,” which is a right that cuts off all 
adverse third party claimants whose rights were initiated after 
the filing of the selection. 

In other words, the initiatory act creates a right 
paramount to any claim advanced by anyone except 
the donor, the United States. 

The authorities support this proposition, and we 
need not argue it. 

THE AUTHORITIES. 

The following decisions of the Supreme Court 
of the United States, arranged in chronological 
sequence, support our view: 

(1827) Chotard v. Pope, 12 Wheat. 586 

(1867) Rector v. Ashley, 6 Wall. 142. 

(1869) Frishie v. Whitney , 9 Wall. 187. 

(1871) Gibson v. Chouteau, 13 Wall. 92. 

(1872) Yosemite Valley Case, 15 Wall. 77. 

(1875) Sliepley v. Cowan, 91 U. S. 330. 

(1878) Ryan v. R. R. Co., 99 U. S. 382. 

(1884) Kansas Pacific R. v. Atchison, dec., 
R; 112 U. S. 414. 

(1885) St. Paul & Sioux City R. v. Wi¬ 
nona, Ac., R., 112 U. S. 720. 

(1886) Barney v. Winona, Ac., R., 117 
U. S. 228. 







(1886) Sioux City and St. Paul R. v. 

Chicago, M. d P. R., 117 U. S. 
406. 

(1886) Buttz v. No. Pac. R., 119 U. S. 72. 
(1890) Wisconsin Cent. R. v. Pr/ce Po., 
133 U. S. 496. 

(1891) St. Paul d Pac. R. v. N. Par. R., 
139 U. S. 1. 

(1891) U. S. v. M., K. d T. Ry., 141 U. S. 
358. 

(1892) N. O. Pac. R. v. Parker, 143 U. S. 
42. 

(1895) Whitney v. Taylor, 158 U. S. 85. 
(1895) Wisconsin Cent. R. v. Forsythe, 
159 U. S. 46. 

(1895) Shiver v. TJ. S., 159 U. S. 491. 
(1896) Gonzales v. French, 164 U. S. 338. 
(1896) N. Pac. R. v. Colburn, 164 U. S. 
383. 

(1900) U. S. v. Oregon d Calif. R., 176 
U. S. 28. 

(1901) Hewitt v. Schultz, 180 U. S. 139. 
(1902) So. Pac. R. v. Bell, 183 U. S. 675. 
(1902) Clark v. Herrington, 186 U. S. 206. 
(1903) Oregon d Cal. R. v. U. S., 189 
U. S. 103. 

(1903) Cosmos v. Grey Eagle Co., 190 
U. S. 301. 

(1905) Sjoli v. Dreschel, 199 U. S. 564. 
(1905) Russian Am. P. Co. v. U. S., 199 
U. S. 570. 

(1910) Union Pac. R. Co. v. Harris, 215 
U. S. 386. 

(1911) Weyerhauser v. Hoyt, 219 U. S. 
380. 
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(1912) U. S. v. So. Par. R., 223 U. 8. 565. 

(1912) Stalker v. Oregon S. Line , 225 
U. S. 142. 

(1915) Daniels v. Wagner, 237 U. 8. 547. 

Immediately pertinent excerpts are: 

In those eases (Frisbic v. Whitney,9 Wall. 
187, and the Yosemite Valley rases) the 
court only decided that a party, by mere 
settlement upon the public lands, with the 
intention to obtain a title to the same under 
the preemption laws, did not thereby acquire 
such a vested interest in the premises as to 
deprive Congress of the power to dispose of 
the property; that, notwithstanding the set¬ 
tlement, Congress could reserve the lands 
for salt* whenever they might be needed for 
public uses, as for arsenals, fortifications, 
lighthouses, hospitals, customhouses, court¬ 
houses, or other public purposes for which 
real property is required by the Government; 
that the settlement, even when accompanied 
with an improvement of the property, did 
not confer upon the settler any right in the 
land as against the 1 niter! States , or impair 
in any respect the power of Congress to dis¬ 
pose of the land in any way it might deem 
proper; that the power of regulation and 
disposition conferred upon Congress by the 
Constitution only ceased when all the pre¬ 
liminary acts prescribed by law for the ac¬ 
quisition of the title, including the payment 
of the price of the land, had been performed 
by the settler. When these prerequisites 
were complied with, the settler for the first 
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thru* acquired a vested interest in the 
premises, of which he could not be subse¬ 
quently deprived. He was then entitled to 
a certificate of entry from the local land 
officers, and ultimately to a patent of the 
l nited States. Until such payment and 
entry, the acts of Congress gave to the settler 
only a privilege of preemption in case the 
lands were offered for sale in the usual man¬ 
ner ; that is, the privilege to purchase them in 
that event in preference to others. 

Shepley v. Cotvan, 91 U. S. 330, 338. 

Bui no title to indemnity lands was vested 
until a selection was made by which they 
were pointed out and ascertained, and the 
selection mode approved by the Secretary 
of the Interior. 

Sioux ('tty R. R. v. Chicago, d % e., 
Ry., 117 U. S. 406. 

Until the selections were approved there 
were no selections in fact, only preliminary 
proceedings taken for that purpose; and the 
indemnity lands remained unaffected in 
their title*. Until then the lands which might 
be taken as indemnity were incapable of 
identification; the proposed selections re¬ 
mained the property of the United States. 
The Government was, indeed, under a prom¬ 
ise to give the company indemnity lands in 
lieu of what might be lost by the causes men¬ 
tioned. But such promise passed no title, 
and, until it was executed, created no legal 
interest which could be enforced in the 
courts. 


* * * 
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No title to indemnity lands becomes vested 
in any company or in the State until the 
selections are made; and they are not con¬ 
sidered as made until they have been ap¬ 
proved, as provided by statute, by the Sec¬ 
retary of the Interior. 

Wisconsin Cent. R. R. v. Price Co., 
133 U. S. 496, 512, 514. 

We say, prior to such selection and ap¬ 
pro cal, because as to lands which may legally 
be taken for purposes of indemnity, the prin¬ 
ciple is firmly established that title to them 
does not vest in the railroad company, for 
the benefit of which they are contingently 
granted, but in the fullest legal sense re¬ 
mains in the United States, until they are 
actually selected and set apart under the 
direction of the Secretary of the Interior 
specifically for indemnity purposes. 

U. S. v. M., K. rf- T. Ry., 141 U. S. 
358. 

As to lands within the indemnity limits, it 
has always been held that no title is acquired 
until the specific parcels have been selected 
by the grantee and approved by the Secre¬ 
tary of the Interior. 

N. O. P . Ry. v. Parker, 143 U. S. 42. 

The right which is given to a person or 
corporation, by a reservation of public lands 
in his favor, is intended to protect him 
against the actions of third parties, as to 
whom his right to the same may be absolute. 
But, as to the Government , his right is only 
conditional and inchoate. 

Shiver v. U. S., 159 U. S., 491, 496. 
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* * * We do not mean that they were 

not reserved lands; on the contrary, as stated 
above, they were. Such is the uniform 
ruling of this court in interpreting like ac¬ 
tion on the part of the Land Department. 
Nevertheless, not being granted lands, they 
were still within the disposing power of Con¬ 
gress. There would be no question of the 
title of one to whom Congress had in terms 
granted them. “ Until selection was made 
the title remained in the Government, sub¬ 
ject to its disposal at its pleasure.” Kansas 
Pacific Railroad v. Atchison , Ac., Railroad, 
112 U. S. 214, 421; St. Paid A Sioux City 
Railroad v. Winona A St. Peter Railroad, 112 
U. S. 720, 732; United States v. McLaughlin, 
127 U. S. 428, 450, 455; Wisconsin Central 
Railroad v. Price County, 133 U. S. 496, 511; 
l uited States v. Missouri, Kansas A Texas 
Railway, 141 U. S. 358, 374. 

The land was, therefore, subject to the full 
control of Congress at the time of the pas¬ 
sage of the act of 1864. * * * 

Wisconsin Cent. R. R. v. Forsythe, 
159 U. S. 55. 

* * * and it is familiar law that no 

title to indenmity lands is vested until an ap¬ 
proved selection has been made, and up to 
such time Congress has full power to deal 
with lands in the indemnity limits as it sees 
fit. 

Clark v. Herrington, 186 U. S. 206. 

* * * The principle is that which has 
been many times applied in conflicting 
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claims to indemnity lands under railroad 
land grants. In such eases the patent, when 
issued, is held to relate to the date of the 
filing of the railroad company’s list of selec¬ 
tions in lieu of place lands lost, thereby de¬ 
feating adverse rights initiated after the ac¬ 
tual tiling of the list of selections. The same 
ride has likewise been applied to lists of 
selections made bv States to which a grant 
has been made subject to location. In both 
classes of cases it has been many times tailed 
that while no vested right against the United 
States is acquired until the actual approval 
of the list of selections, the company does ac¬ 
quire a right to be preferred over such an 
intervenor. In other words, the patent, 
when issued, relates back to the initiatory 
right and cuts off all claimants whose rights 
were initiated later. The question was fully 
reasoned out and the cases reviewed in 
Weyerhaeuser v. Iloi/t, 219 U. S. 380. and we 

can add nothing to the conclusiveness of that 
case. 


Stalker v. Oregon Short Line, 225 
U. S. 142, 149. 

Now it has long been settled that while a 
railroad company, after its definite location, 
acquires an interest in the odd-numbered 
sections within its place or granted limits— 
which interest relates back to the date of 
the granting act—the rule is otherwise as to 
lands within indemnity limits. As to lands 
of the latter class the company acquires no 
interest in any specific sections until a selec- 
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tion is made with the approval of the Land 
Department; and then its right relates to the 
date of the selection. And nothing stands in 
the way of a disposition of indemnity lands, 
prior to selection, as Congress may choose to 
make. In Ryan v. Railroad Company, 99 
L\ S. 382, which was a contest as to lands 
within the indemnity limits, this court said: 
“It was within the secondary or indemnity 
territory where that deficiency was to be sup¬ 
plied. The railroad company had not and 
could not have any claim to it until specially 
selected, as it was, for that purpose.” And 
the reason given was that “when the road 
was located and the maps were made the 
right of the company to the odd sections first 
named became ipso facto fixed and absolute. 
YV ith respect to the k lieu lands,’ as they are 
called, the right was only a float, and at¬ 
tached to no specific tracts until the selec¬ 
tion was actually made in the manner pre¬ 
scribed.’ In St. Paul Railroad v. Winona 
Railroad, 112 U. S. 720, 731, the court, re¬ 
ferring to this manciple, said: “ The reason 
of this is that, as no vested light can attach 
to the lands in place—the odd-numbered sec¬ 
tions within six miles of each side of the 
road—until these sections are ascertained 
and identified by a legal location of the road, 
so in regard to the lands to be selected within 
a still larger limit, their identification can 
not be known until the selection is made. It 
may be a long time after the line of the road 
is located before it is ascertained how manv 
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sections, or parts of sections, within the pri¬ 
mary limits have been lost by sale or preemp¬ 
tion. It may be still longer before a selection 
is made to supply this loss.” After observ¬ 
ing that 20 years expired in that case after 
the location of the road before any selection 
of lieu lauds was made, the court added: 
“ AY as there a vested right in this company, 
during all this time, to have not only these 
lands, but all the other odd sections within 
the 20-mile limits on each side of the line of 
the road, await its pleasure? Had the set¬ 
tlers in that populous region no right to buy 
of the Government because the company 
might choose to take them, or might, after 
all this delay, find out that they were neces¬ 
sary to make up deficiencies in other quar¬ 
ters? How long were such lands to be with¬ 
held from market, and withdrawn from 
taxation, and forbidden to cultivation?” 
To the same effect are the following 
cases: Grinnell v. Railroad Co 103 U. S. 
739; Cedar Rapids Railroad v. Herring, 110 
IT. S. 27; Kansas Pacific v. Atchison Rail¬ 
road, 112 U. S. 414,421; Sioux City, dc., Rail¬ 
road v. Chicago, dc., Railroad, 117 U. S.406, 
408; Barney v. Winona, dc., Railroad, 117 
IT. S. 228, 232; Wisconsin Railroad v. Price 
County, 133 U. S. 496, 508, 513; Nelson v. 
Northern Pacific Railway, above cited. 
Having regard to the adjudged cases, it is to 
be taken as established that, unless otherwise 
expressly declared by Congress, no right of 
the railroad company attaches or can attach 
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to specific lauds within indemnity limits un¬ 
til there is a selection under the direction or 
with the approval of the Secretary. 

Oregon <(’• Cal. B. K. Co. v. U. S., 
189 U. S. 103, 112. 

W e think that these decisions clearly establish 
that— 

(a) By filing a selection list the railroad ini¬ 
tiates a right in the land which is good as against 
third parties claiming under an alleged right ini¬ 
tiated later; 

(b) But that no title vests until action bv the 

* 

Secretary—i. e., approval—up to which time no 
right in the railroad accrues, as against the United 
States. 

THE WITHDRAWAL. 

When applicant's selection list reached the Sec¬ 
retary the latter was confronted by the power-site 
withdrawal. Had there been a homestead entry or 
some right asserted by a third party his duty would 
have been clear: He would have inquired into the 
seniority of the conflicting asserted rights. If lie 
found that the railroad was first in time and that at 
the time of selection the land was open to appropria¬ 
tion as indemnity, he would have decided in favor 
of the railroad and approved the list, which would, 
by relation, cut off the intervening claims of others. 
That is because he has jurisdiction to determine 
questions concerning appropriable public lands. 



But in this case he had no jurisdiction or discre¬ 
tion to grant the appellant's demand. The Presi¬ 
dent had withdrawn the land under the authority 

•/ 

of an act of Congress. The Secretary has no choice. 
If lie approves the list his aet will be in vain for 
lack of jurisdiction, or, if efficient, his act will be 
one of disobedience to his superior and in deroga¬ 
tion of the will of Congress. The Secretary of the 

Interior is eertainlv without authority to override 

* » 

or disregard the President's act. 

The aet of 1910 specifically authorized the Presi¬ 
dent to withdraw land for power-site purpose. It 
put ilower sites in the category of a public purpose. 
Tt pointed out tlu* sort of inchoate claims Congress 
desired and directed to be held intact in spite of 
such withdrawals; and it did not except railroad 
indemnity selections. Two years after the original 
act, the Congress passed an amendatory act (act 
of Aug. *24, 1912, 2>7 Stat. 497) by which the class 
of claims to be excepted was further narrowed; 
pending mineral claims were restricted to metal¬ 
liferous minerals. Two years later (Aug. 24, 1914) 
what is known as the Ferris bill (II. R. 408, 64th 
Congress, 1st session) passed the House of Repre¬ 
sentatives. It is now pending on the Senate calen¬ 
dar. It carries a provision in section 9— 

That locations, entries, selections , or fil¬ 
ings heretofore allowed for lands reserved 
as water-power sites or in connection with 
water-power development or electrical trans¬ 
mission may proceed to approval or patent 
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under and subject to the limitations and con¬ 
ditions in this section contained, but nothing 
herein shall be construed to deny or abridge 
rights now granted by law to those seeking 
to use the public lands for purposes of irri¬ 
gation or mining alone. 

W e point to this as indicative of the mind of the 
legislators, not only as to what they understand 
the effect of the acts of 1910 and 1912 to be upon 
selections but as showing to what extent they are 
willing to relax or modify the conditions produced 
by those acts. Tt clearly appears that Congress 
understood that such inchoate claims did not pre¬ 
vent the legislators from enacting any law it 
thought was for the best interests of the countrv 
at large. 


A SUIT AGAINST THE UNITED STATES. 


The bill seeks an injunction compelling the Sec¬ 


retary “to recall the order for the 
the selection ” and “ to refrain from 


cancellation of 
further action 


respecting the land selected except to issue patent 
therefor to vour orator.” 

w 

The attempt is to interfere with what the United 
States, acting through its duly constituted officers, 
shall do with what it claims is its own property. 
Personally, Franklin K. Lane and Clav Tallman 
have no more interest in the land involved than any 
other citizen of the United States. As Secretary 
of the Interior Air. Lane has only the official duty 
of holding this land for the Government to the end 
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that it may bo available for the carrying out of 
the public purpose for which it has been with¬ 
drawn. He is but the caretaker. The United 
States is the real defendant. He is holding this 
land under an act of Congress through an Execu¬ 
tive order for a public purpose. He did not make 
that order. Xo act of his is involved in this case 
save an act of obedience. The United States, whose 
agent he is, is claiming this land as its own and 
has devoted it to a certain public purpose. The 
effect of granting the decree sought transfers the 
title to the appellant and deprives the United States 
of its use of the land for the purpose designated 
and intended by the withdrawal. As the Supreme 
Court said in Minnesota v. Hitchcock (18*1 U. S. 
373) : 

The United States is therefore the real 

party affected by the judgment and against 

which in fact it will operate, and the officers 

have no pecuniary interest in the matter. 

If whether a suit is one against a State is 

to be determined, not by the fact of the party 

named as defendant on the record, but by 

the result of the judgment or decree which 

may be entered, the same rule must apply 

to the United States. The question whether 

the United States is a party to a controversy 

is not determined bv the merelv nominal 

• • 

party on the record but by the question of 
the effect of the judgment or decree which 
can be entered. 


r 
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The suit, then, is in effect one against the United 
States, and on the authority of Oregon v. Hitchcock 
(202 U. S. 60) and Louisiana v. Garfield (211 U. S. 
70) we submit that it can not be maintained. 

^ e think that the decree below should be affirmed. 

Charles D. Mahaffie, 

Solicitor . 

C. Edward Wright, 

Assistant Attorney . 
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